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The Sentencing Reform Act of 1984 (SRA) drastically changed federal level
sentencing. Prior to it, an indeterminate sentencing system ruled federal sentencing
practices. Because of extreme sentence inequity and bias under that system, however,
Congress directed the Federal courts to adopt determinate sentencing in the forms of the
federal sentencing guidelines (hereafter Guidelines) and federal mandatory minimum
statutes (hereafter Mandatory Minimums). One intention of the Guidelines and
Mamndatory Minimums was to make the offender’s race irrelevant to the sentence imposed.
Given this major change to the federal sentencing system, the effectiveness of the new
determinate system’s performance at achieving disparity reduction must be assessed.

To date, however, limited research evaluates the success of federal determinate
sentencing at achieving this goal. Difficulties with the available data and the continuing

evolution of the system partially explain this sparseness. However, the primary obstacle
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for analysis is separating the impacts of these concurrently used sentencing strategies.
Until this problem is resolved, evaluating the effectiveness of either intervention at
reducing disparity is difficult.

Existing research indicates that, despite the introduction of these structured
sentencing systems, racial disparity still persists in federal sentences—particularly for
drug cases. Yet, before action can be taken to further reduce federal sentencing disparity,
one must identify its source. Ssme researchers argue that the Mandatory Minimums are
solely responsible for the remaining racial disparity in the federal system, while others
contend that the Guidelines themselves contribute to the disparity. Resolution of this
debate is impossible without first sepérating the effects of the two sentencing initiatives.

This research separately assesses the impact of the Guidelines and Mandatory
Minimums to isolate the sources of racial disparity in federal sentencing. It is important
to note that this research is not a comparison of Guideline and Mandatory Minimum

sentences. Rather, it is an attempt to isolate the legal and extralegal factors that affect

sentence outcomes for each.
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CHAPTER ONE: THE FEDERAL CRIMINAL COURTS
Introduction :

Federal criminal sentencing has been evolving since its creation. The latest phase
of this evolution is the recent return to determinate sentencing with the concurrent
application of federal sentencing guidelines (hereafter Guidelines) and federal mandatory
minimum statutes (hereafter Mandatory Minimums). Both are presumptive but each uses
different means to determine the appropriate sentence. These initiatives were intended to
reduce sentencing disparity—particularly disparity by extralegal factors such as race.
While successful in some respects, in other areas the levels of disparity have sharply
incressed (Meierhoefer, 1992; McDonald and Carlson, 1993; Albonetti, 1997).

In order to remedy this apparent increase in extralegal sentencing disparity, the
cause of the problem must first be identified. Unfortunately, evaluations of either the
Guidlines or the Mandatory Minimums are contaminated by the co-existence of these
complementary reforms. Previous research has been unsuccessful in separating the
influence of one from the other. This study attempts to remedy this deficiency by
isolatng the effects of the Mandatory Minimums from those of the Guidelines.

Origins and History

Today, a determinate sentencing philosophy rules the federal courts. However,
the current system is not the same as the form of determinate sentencing that reigned
during Nineteenth century federal sentencing. Under that system there was no parole and

no appellate process. The current forms of determinate sentencing are a far cry from their
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early predecessors. But the story of the current era of determinate sentencing begins where
its immediate predecessor ends.

In the early part of the twentieth century, with a climate of environmental
deterininism and a rising movement toward rehabilitation, federal indeterminate sentencing
came into being—replacing the earlier determinate system. Statutes included only the
maxiium penalties for crimes, and the judiciary had wide discretion in determining
sentence. Since the goal behind indeterminate sentencing was to rehabilitate prisoners, it
made sense that prisoners should be segregated from society until this goal was achieved
(von Hirsch ez al., 1987). Therefore, prisoﬁers remained incarcerated until they had been
deemed rehabilitated—an evaluation made exclusively by parole boards (Tonry, 1987).
Thus, sentence lengths were not fixed. Rather, a range of time was imposed in order to
ensur: that offenders were released only when they were considered rehabilitated and not
before.

Under the indeterminate sentencing scheme, traditional ‘relevant’ factors such as
employment status, community ties, marital status, ef cetera were often used in
determining the appropriate sentence. Sentencing appeals were practically unheard of.
Additionally, judicial sentences were literally indeterminate as the Parole Commission
was given wide discretion in determining release dates (GAO, 1992). The process was
almost completely unstructured, allowed a great deal of discretion, and—it is argued—
resulted in severe sentence disparity (GAO, 1992; Doob, 1995).

However, federal determinate sentencing was not completely eradicated during

this pariod of indeterminate sentencing. The Narcotics Control Act of 1956 mandated
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minirum sentences for most drug importation and distribution offenses. Such sentences
could not be suspended or reduced and such offenders could not be paroled. Ironically,
the Comprehensive Drug Abuse Prevention Act of 1970 repealed these mandatory
penaliies for drug violations because they did not reduce drug crime, their severity
reduced the deterrent effect, they interfered with rehabilitation, and they limited judicial
discretion (USSC, 1991a).  Still, although Congress flirted with determinate sentencing,
overall, the Federal courts follc;wed the indeterminate sentence model. It was this
indeterminate sentencing system that the Guidelines replaced in 1987.

The downfall of indeterminate sentencing can be attributed to several factors.
Sentence disparities, allegations of racism, prisoners’ rights movements, an increasing
movement toward crime control ideology, and the reported failure of rehabilitation all
contributed to its demise (Shane-DuBow ef al., 1985; Tonry, 1987; von Hirsch er al.,
1987). These factors as well as the public perception that government was ‘soft on crime’

spurred the adoption of the Sentencing Reform Act of 1984 (SRA), which revived federal

determinate sentencing.’

Determinate Sentencing Strategies
Sentencing strategies can be conceptualized as a continuum between the poles of

detenininate and indeterminate sentencing. Determinate sentencing, as the name implies,

dictates a predetermined sentence for a given crime. Indeterminate sentencing, on the

! Recet studies indicate, however, that the alleged disparity prior to the SRA was not as common or
rampant as was once thought (Stith and Cabranes, 1998).
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other hand, specifies no particular punishment for any given crime.> These poles,
however, are ideals that are virtually non-existent in reality. U.S. state and federal

systeins all fall between the two—with none completely constituting a “pure” form of

‘one or the other. The current federal sentencing system is heavily oriented toward

deterininate sentencing.

Structured or determinate sentencing dictates a predetermined and fixed sentence
for a 3iven crime using legallyJ relevant factors such as prior record and offense severity
(BJA 1998). There are multiple criteria for classifying determinate sentencing systems.
First, such systems are either advisory—also known as voluntary—or legally mandated—
also called presumptive. Additionally, such systems—particularly guidelines—are
classified by how sentences are determined. Some are based upon past sentencing
practices. Others are designed to change past sentencing policies and instead reflect the
philosophy of that new goal. Regardless of structure, determinate sentencing systems are
intended to promote greater uniformity and neutrality in criminal sentencing (Miethe and
Moore, 1985).

While few would dispute that structured sentencing strategies—such as
sentencing guidelines—have potential for reducing disparity, they are not guaranteed to
succeed. For example, racial and ethnic disparity in sentencing can remain if there is no
compliance with the guidelines or if race operates indirectly through or interacts with the

“legally relevant” criteria.

? While there may be statutory maximums under such systems, statutory minima are a rarity and counter to
their pnilosophy. They are based on the premise of tailoring the punishment to fit the offender. Mandatory
minima intuitively sabotage and preclude this objective.
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It is important to recognize that determinate sentencing systems also may increase
disparity—particularly in terms of race, gender, and ethnicity. While limiting judicial
discretion in terms of discriminatory behavior, they also limit it in terms of differentiating
between the repentant offender and the dangerous and/or career criminal (Shane-DuBow
et al., 1985). The results may produce the desired effect of treating like offenders alike
but the undesired effects of treating unlike offenders alike (Tonry, 1996). Determinate
sentencing models have been criticized as patently unfair, unduly harsh, and for removing
any d:scretionary judgments that can differentiate between a repentant offender and a
dangerous and/or career criminal (Shane-DuBow et al., 1985).

Currently, there are two determinate sentencing models operating in the federal
systein—some argue at odds with one another—reflecting different aspects of the
aforeinentioned criteria. These are the Guidelines and Mandatory Minimums. While both
are presumptive, the Guidelines are based on past sentencing practices while the
Mandatory Minimums are meant to reflect the gravity of particular offenses. What follows

is an overview of each system.
Federal Sentencing Guidelines

In Criminal Sentences: Law Without Order, Frankel (1972) observed that the
federal indeterminate sentencing system permitted vast discretion and had no unifying
sentencing principles. This absence of agreed upon standards allowed judges to fall back
on their own ideologies, sentiments, -and values in reaching sentences—Ileading to
massive sentence disparity (Wheeler e al., 1988). Because of this, Frankel espoused the

establishment of criteria to both guide judicial decisions and their appellate review
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(Tonry, 1987). To accomplish this a Commission® would be formed to draft sentencing
guidelines. These structures form the basis of the Sentencing Commission Model that
Frankel’s piece first proposed (Tonry, 1987; von Hirsch ez al., 1987; Doob, 1995).

The Sentencing Commission Model is a variant of mandatory sentencing, in the
sense that a legislative body legally mandates the choice of sentences (Vincent and Hofer,
1994). In such systems, a commission representative of both the legal system and the
general community develops gﬁidelines for sentencing at the request of a legislative
body. Such commissions are typically called Sentencing Commissions. Often, the
resultant guidelines require legislative approval before implementation. The guidelines
themselves can be either voluntary or presumptive. Voluntary guidelines suggest
sentences for given offenses but there is no accompanying requirement that the judiciary
adherss to or even considers them.

While there are various voluntary guideline systems in state jurisdictions, the
Guidclines are a presumptive system. This means that they are not optional or mere
suggestions. Rather, if a judge wishes to depart from the Guidelines, he or she must
justifv in writing the reasons for doing so. This justification is then subject to review and
possible reversal (Parent et al., 1996).

In general, guideline systems have had favorable reviews. Preliminary state
evaluations indicate that they enjoy high compliance rates, improve sentence uniformity
and neutrality, succeed in modifying sentencing patterns, reduce sentence disparity, and

have 10 adverse impact on trial rates or case processing times. Yet, guidelines do tend to

* Such a commission would, additionally, add an element of accountability to sentencing by removing it
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increase sentence lengths and induce prosecutors to modify their charge and plea-
bargaining practices in order to circumvent guideline requirements (Tonry, 1987, Parent et
al., 1996). Additionally, under guidelines systems, offenders who are likely to receive a
prison sentence are less likely to plea-bargain than those offenders not likely to be
imprisoned (Parent et al., 1996).

When Congre}s passed the Sentencing Reform Act of 1984 (SRA), its stated goal
was to achieve ‘honeéty, unifo;rnity, and proportionality’ as well as ‘truth’ in sentencing
(McDonald and Carlson, 1993).* When implementing federal sentencing reform, there
were several models and options from which Congress could choose. In a summary of
existing research concerning varied state sentencing systems and their effectiveness, Tonry
(1987) draws several conclusions. Primarily, he finds that mandatory minimum sentences
increase both court efforts to circumvent them as well as the length of prison sentences.
Conversely, voluntary sentencing guidelines do not change sentencing patterns while
presumptive guidelines do—often resulting in more uniform sentences (Tonry, 1987).
Since the goal of sentencing reform is to reduce disparity, both mandatory minimum
sentences and voluntary sentencing guidelines (Tonry, 1987) are seen as ineffective. Given

these conclusions, the approach taken by Congress in choosing the sentencing commission

from political or individual special interests (von Hirsch ef al., 1987).

* To accomplish the last goal, defendants whose crimes were committed after Guideline enactment serve the
entire length of the sentence. This can be minus a short ‘good time’ if the offender maintains good behavior,
This ‘good time’ is retained to facilitate inmate management. Additionally, released prisoners no longer serve
time on parole unless they are specifically sentenced to supervision in the community (McDonald and
Carlson, 1992).
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model was logical and reasonable. This model combines a sentencing commission with the
use or presumptive sentencing guidelines® and appellate sentence review (Tonry, 1987).

To accomplish the aforementioned goals, Congress created the United States
Sentencing Commission (USSC) to compose and implement structured sentencing
guidelines. These guidelines were intended to eliminate the use of legally irrelevant
factors in sentencing—such as race, religion, gender, nationality, or economic status as
well as codify punishments am;l eradicate parole® (GAO, 1992). Congress instructed the
USSC to design a guideline system that would reduce unwarranted disparity and produce
fair sentences. More specifically, Congress sought certainty, honesty, uniformity, and
propertionality in sentencing. To accbmplish these goals the SRA made certain
specitications. First, in order to eliminate judicial “second guessing” of parole boards,
the Act eliminated parole altogether. Next, in order to minimize intra-offense sentence
variation, it limited the possible sentence variation ranges to six months or 25 percent.
Finally, in order to assure just and fair punishment, the SRA specified that the new
systemn and the sentences it produces recognize differences between offenders and
offenses (USSC, 1991b).

The USSC, in fulfilling its mandate from Congress, first examined over 10,000
actual cases in order to determine the characteristics deemed relevant to the sentencing
decisions by the judiciary. In attempting to design guidelines that address all key aspects

of federal sentencing and judicial discretion that previously promoted disparity, the

*This is more specific and less rigid than mandatory minima yet elicits more control and compliance than
volunt.ry guidelines.
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USS( next grouped similar offenses together in the Guidelines so as to prevent wide
sentence differences solely based on charge. Additionally, the USSC identified the
specitic legally relevant offense characteristics that should be used to determine offense
seriousness and included adjustments based on offense role and multiple convictions in
order to individualize punishment. The USSC also codified an “acceptance of
responsibility” adjustment as well as proportionate sentence i-ncreases based on offender
prior record. Finally, the US Sé allowed for judicial consideration of individual factors
such as family ties or community involvement as justification for generally mitigating
sentencing departures. The USSC recognized that achieving justice requires a degree of
flexitility and viewed the system they created as evolutionary (USSC, 1991b).
According to von Hirsch er al.(1987), sentencing commissions face several
choiczs in designing sentencing guidelines. These include the overall structure of the
guidelines, as well as the rationale behind these decisions. Similar to various state
systeins, the USSC implemented a guideline grid to direct federal judges as to the
appropriate sentence for any given crime, taking the offender’s criminal history into
account. Unlike state guideline systems, however, the Guideline grid differentiates more
precisely among offenses—using forty-three offense categories and six offender criminal
record columns (Doob, 1995). Additionally, fhe Guidelines are more restrictive of the
judiciary than its state level counterparts. Primarily, the grounds for sentence departure

are more tightly constrained at the federal level. Secondly, under the Guidelines, use of

®This was to guarantee that offenders serve the entire term to which they are sentenced—minus a maximum
of fifty -four days per year for maintaining good behavior. Additionally, the Act mandated that the Parole
Commission be eliminated gradually (GAO, 1992).
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traditional criteria, such as employment history, fgr making departures is prohibited
(Doob, 1995). The choices made by the USSC in these areas have been the target of
harsh criticism.

A number of highly vocal critics have openly attacked the Guidelines, leveling
several serious criticisms—some linked to the Guidelines structure and others to their
application. Primarily, critics argue that the Guidelines cannot produce complete
uniformity since cases that do x;ot fit neatly within the Guidelines will always arise.
Additionally, practitioners feel that they have to manipulate the Guidelines in order to
achieve justice (GPO, 1990).

Another criticism is that the US SC designed the Guidelines to conform to the pre-
existing Mandatory Minimums by uniformly increasing all federal sentences to meet the
Mandatory Minimums required for only some offenses. This strategy not only lengthens all
federal sentences but is contrary to what proved successful in state sentencing guideline
systemns. At the state level, in the case of mandatory minimum offenses, the decision rule is
that the mandatory minimum statute overrides or “trumps” the sentence prescribed by the
guidelines. To correct this flaw, Tonry (1996) suggests a redesign of the Guidelines.
Rather than the current strategy, Tonry argues that Guidelines sentence ranges should not
be based on the existing Mandatory Minimums. Instead, the Mandatory Minimums should
be considered a higher authority that overrides the Guidelines (Tonry, 1996). This change
would comply with the Congressional mandate as well as reduce the length of most federal

sentences. The main forecasted difference in effect is that Tonry’s recommendation does
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not result in increased penalty severity for all offenses while the current system does
(Tonry, 1993).

Others have been critical of the integration, or lack thereof, of intermediate
sanctions into the Guidelines. Critics point out that the Guidelines do not provide for or
even permit the sole use of sanctions such as restitution, house arrest, community service or
treatment. Rather, each of the above must be accompanied by either probation or
imprisonment (Tonry, 1993; Toﬁry, 1996). There is no category or sentencing cell in
which prison is not an option. Additionally, the increase in imprisonment and decrease in
probationary sentences since the implementation of the Guidelines is cited as proof that
they dliscourage the use of alternative éanctions (Wolf and Weissman, 1996).” Recent
work by Wolf and Weissman (1996) applying National Council on Crime and Delinquency
(NCCD) rather than Guideline criteria to federal defendants sentenced between 1992 and
1993 suggests that 19,000 additional offenders would be eligible for intermediate sanctions
rather than imprisonment when case-specific factors® are considered.

As mentioned previously, the Guidelines stipulate that the maximum sentence for a
given offense cannot exceed the minimum sentence by whichever is the greater value, six
months or 25 percent. From within this precise range, which is specified for each offense
and offender category, federal judges have only minimal discretion to determine sentence
length (GAOQ, 1992). Some argue that this “25 percent rule” also precludes the use of

sentencing alternatives (USSC, 1997a).

” The rederal courts experienced an increase in criminal filings during the 1980’s, mainly as a result of drug
cases. Drug filings and prosecutions of related criminal offenses increased threefold from 1980 to 1990.
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Conversely, the USSC asserts that the Guidelines actually discourage imprisonment
for non-violent, first-time offenders (USSC, 1997a). To refute critics’ arguments, the
USSC: points out that “straight probation’ as well as intermediate confinements are both
available under the Guidelines. In fact section 5C1.1(e) of the Guidelines is the “Schedule

of Substitute Punishments™*°

that provides equivalent alternative sentences to specific
numbers of months imprisonment (USSC, 1997a). That such alternative sanctions are not
used, the USSC contends, is a f;esult of judicial discretion. Analysis of USSC data reveals
that judges often use discretion in not imposing available Guideline sentences other than
prison (USSC, 1997a). A probit analysis of these data demonstrated that criminal history,
circuit, offender gender, nationality, and employment status were all significant factors in
the decision nof to impose the available intermediate sanctions (USSC, 1997a).

Critics also point to the federal courts’ miserly use of downward departures under
the Guidelines. Despite the USSC’s intentions in providing for sentencing departures,
current departure principles and practices, the case law on the scope of departure power,
and overly stringent appellate review combine to negate the flexibility built into the
Guidclines (Schulhofer, 1992). Specifically, the Guidelines stipulate that sentences

above or below the Guideline level are permitted when

Because of the increased and mandatory penalties for such offenses, the use of incarcerative sentences
increased and intermediate sentences decreased (AOQUSC, 1991).
¥ Unfo-tunately, some of these factors include extralegal factors.
°This is probation without any other sanction. The Commission cites the zone A sanction of zero to six
month; imprisonment as where this is available. If the defendant is sentenced to zero months in prison and
Probat on, the Commission argues, there really is only one sanction (USSC, 1997a).
%This is a remnant of the earliest versions of the Guidelines which provided ‘sanction units’ and

‘substitute punishments” which were incorporated into the grid and allowed for a variety of punishment
options (USSC, 1997a).
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“an aggravating or mitigating circumstance of a kind, or to a degree, not
adequately taken into consideration by the Sentencing Commission in formulating the
guidelines that should result in a sentence different from that described (exists).”

While: use of the “acceptance of responsibility” downward departure is common in guilty
plea cases, downward departures for mitigating circumstances not “adequately
considered” by the USSC in designing the Guidelines are rare (Schulhofer, 1992).

Another source of criticism is the differential punishment scales for crack and
powder cocaine—as viiell as other drugs—in the Guidelines. Using the pre-established
detenninate sentencing system with its increased penalties for drug offenses in conjunction
with 1H§ Anti-Drug Abuse Act of 1986,'! Congress passed the Anti-Drug Abuse Act of
1988. This combined concepts of the previous legislation to create Mandatory Minimum
sentences for crack cocaine that were one-hundred times greater than those for powder
cocaine' >—despite the drugs having nearly identical chemical compositions."> This created
the orly federal mandatory minimum for first offense, simple possession of a drug (USSC,
1997h).

Under the current Guidelines, crack cocaine offenders receive a Mandatory
Minirmum of five years and a maximum of twenty years for mere possession of five grams
of crack on the first conviction, three grams of crack on the second conviction and one
gram of crack on the third conviction. A first-time offense of simple possession of any

other drug—including powder cocaine—is a misdemeanor that carries a maxinum

"' This act made a distinction between the two forms of cocaine

'? To merit the five year mandatory minimum sentence, an offender must possess 500 grams of powder
cocainc—approximately 1.1 pounds—or only 5 grams of crack cocaine—Iless than one fifth of an ounce. The
same disparity applies to receiving the 10-year mandatory minimum (BJS, 1993).

'* In United States v. Jones, the Third Circuit Appellate Court ruled that powder cocaine and crack are
different substances with different chemical structures and definitions in organic chemistry, since crack
cocain: does not contain hydrochloride (salt) and powder cocaine does (Shein, 1993).

This document is a research reBort submitted to fhe U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



14

penalry of one year in prison (BJS, 1993). The majority of those affected by this
punishment ratio are racial minorities (USSC, 1995). Thus, the penalties created
unwa-ranted disparities in the treatment of essentially similar defendants, further
conflicting with the fundamental purpose of the SRA (USSC, 1995).

Another criticism leveled at the Guidelines concerns the redistribution of power
and discretion in the courtroom. Some critics contend that under the Guidelines, power
shifted from the judge to the prosecutor and other members of the court. One of the most
important of these shifts is the increased discretion of the prosecutor (Stith and Cabranes,
1998). The Guidelines’ ‘relevant conduct’ requirement and the ‘substantial assistance’
departure particularly exemplify these changes.

Relevant Conduct

Under relevant conduct, the Guidelines require judges to sentence defendants for
acts suggested by a preponderance of the evidence rather than only for convicted
behavior. According to the USSC, relevant conduct was meant to safeguard those
offenders with only minor levels of culpability from the Mandatory Minimums (USSC,
19914). This was initially incorporated into the Guidelines in order to prevent abuse of
prosecutorial discretion in plea agreements as well as to force judges to consider the
totality of the offenders’ actions. Moreover, it was designed to put unusual crimes, such
as embezzlement or mail fraud, into the appropriate context (Tonry, 1996).

While the specifics of determining relevant conduct are complex, the most
impo:tant reality is that a defendant can plead guilty to or be found guilty of one charge

only to be sentenced for additional acts. Critics contend that this, disturbingly, has the
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effect of making convictions on any related counts unimportant. The prosecutor needs
only convict on one charge—then revive the others at sentencing (Doob, 1995). Thus, it
has the effect of penalizing acts to which the defendant’s guilt could not be proven to the
satisfaction of the law. This permits exertion of undue prosecutorial pressure on a
defendant to plead guilty. Critics also allege that relevant conduct potentially creates
rather than reduces sentencing disparity (GAO, 1992). Asa re;sult, those state sentencing
commissions that considered irﬁplementing this approach rejected it (Tonry, 1996).
Substantial Assistance

Under the Guidelines, the prosecutor also has the discretion of whether or not to
initiate the substantial assistance justification for a downward departure. This refers to
the e» emption that allows judges to depart from both the Guidelines and the Mandatory
Minirnums if a defendant supplies ‘significant assistance’ to the investigation or
prosecution of another defendant. Only the prosecutor can initiate these motions and
such departures are possible only when the defendant possesses any information that can
be helpful to the prosecution'* (Doob, 1995). The typical substantial assistance departure
reduces the offender’s sentence by three years and both the use and approval of such

moticns has increased steadily since 1989 (Langan, 1996).

'* One of the main purposes of the Guidelines, to reduce sentence disparity, is potentially undermined by
such wide prosecutorial discretion. To avoid this, the statute and the guidelines call for judicial review and
approval of sentence and charge bargaining. The appropriate use of fact and charge bargaining is outlined
in the .’rosecutor’s Handbook on Sentencing Guidelines (the Redbook), the Thornburgh Memorandum, and
the Terwilliger Memorandum (Nagel and Schulhofer, 1992). While each attempts to clarify and codify
procedure, all have areas of weakness. For example, the Redbook is cited to be inconsistent while the

Thomburgh Memorandum provides a “loophole™ by not requiring supervisory approval before prosecutors
can recommend a downward departure.
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Critics cite substantial assistance as anothgr opportunity for prosecutorial abuses
(GAQ, 1992). Oddly, this arrangement restores a degree of judicial discretion. Some
studies, including the USSC self-evaluation, indicate that substantial assistance motions
allow judges wide latitude in their departures because such motions completely free the
judges from Guideli;e and Mandatory Minimum restrictions (Tonry, 1993; Langan, 1996)
mainly because the magnitude of substantial assistance departures are not specified.

| Additionally, plea barg;ins have a more overt impact on sentence severity under the

Guidelines than they did previously (Doob, 1995). Aside from the aforementioned
instances, courtroom workgroups use ‘hidden plea bargaining’ to arrive at what they
consider to be a reasonable sentence. One USSC estimate reveals that 17 percent of all
cases results in ‘hidden plea’ sentence reduction. This percentage increases when only
drug cases are examined. There, approximately 27 percent of the cases involve some form
of ‘hidden plea bargaining’ (USSC, 1991a).
Other Shifts

The Guidelines also distribute authority to other parts of the court. For example,
the probation officers prepare the pre-sentence investigation report (PSR) that judges
generally rely upon and adhere to in determining the applicable Guideline range—and
therefore the sentence (GAO, 1992). As a result, the probation officer generally determines

the sentence.”” Critics see this reality as somewhat disturbing—particularly considering the

'* For :xample, prior to Guideline implementation, the probation office evaluated defendant potential for
rehabilitation. However, under the Guidelines, they, instead, exclusively examine the facts of the case as they
relate 1o Guideline implementation. Additionally, before the Guidelines, all three—the prosecution, defense,
and probation officer—submitted sentence recommendation reports to the judge who then made the decision.
Now, probation officers submit pre-sentence reports to both counsels. They, in turn, review the report and
argue :my points of contention and attempt to resolve them. If counsels cannot reach agreement, disputes are
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results of one study comparing forty-six federal probation officer reports on three
hypothetical drug cases. The Guideline levels assigned by the responding officers varied
widely—with recommended sentences for the same offense ranging from 1.75t0 12.5
years (Doob, 1995).

Probation officers also experienced heavier workloads under the Guidelines, were
discouraged by the mechanical nature of the Guidelines, and see their role as reduced from
meaningful evaluation of the oi;f‘ender to that of “Guidelines police”—especially in regard
to plea bargaining agreements. As a result, they feel that counsels’ attitudes toward
probation officers have shifted from co-operative to adversarial (GPO, 1990).

Additionally, the Guidelines have increased workloads for most other court staff including
attorneys and judges (GAO, 1992). Moreover, they have produced an expanded
oppoitunity for appeals and lengthened disposition time (GAO, 1992).

Despite these criticisms and the difficulties associated with the Guidelines, they
remain a central part of the federal courts system. Although established in 1984 and
implemented in late 1987, it was not until Mistretta v. United States (1989), that the US
Supreme Court upheld the constitutionality of the Guidelines and the act that created them
(Tonry, 1993). Both had been challenged on the grounds that they violated the ‘separation-
of powers’ doctrine, a defendant’s right to individualized consideration guaranteed under
‘due process,” and that the authority granted to the USSC was too discretionary in nature.
While the due process challenges were defeated in lower federal courts, the Supreme Court

endor sed the Guidelines and ended the dispute over their constitutionality by ruling against

then resolved in a formal sentencing hearing. Most often, the judge adheres to the probation office
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the remaining two arguments (Tonry, 1996). Until Mistretta, the Guidelines were
inconsistently adhered to across circuit and district because judges were “hedging their
bets” on whether or not the Guidelines would be struck down as unconstitutional
(Schulhofer, 1992).

In conclusion, the main direct results'® of the Guidelines appear to be harsher
sentences, increased prosecutorial discretion, decreased judicial power, increased length of
prison sentences, decrease in pr’obationary sentences, and ‘hidden’ plea-bargaining. The
most common complaints from courtroom personnel are that the Guidelines do not offer
enough flexibility, are dehumanizing, and inequitably redistribute power (GAO, 1992). All
of these are in conflict with the originai goals of the SRA and may proc;luce some of the
existing racial disparity. But does the problem really lie with the Guidelines or is it
elsewhere?

Mandatory Minimums

Congress did not repeal the existing Mandatory Minimums with the SRA. Rather,
that year and in subsequent years they enacted new and harsher Mandatory Minimums
(Doob, 1995). For example, the Anti-Drug Abuse Act of 1986 and the Anti-Drug Abuse
Act of 1988 created a battery of Mandatory Minimum sentences (USSC, 1997b) intended
to deinonstrate the particular egregiousness of certain offenses (Parent ez al., 1997). The

result is an overlay of the sentencing commission and mandatory minimum models.

recomnendation report (GAO, 1992; Stith and Cabranes, 1998).

'°One ndirect and unintentional effect of the guidelines has been the introduction of additional racial
dispanty for some offenses. In a BIS report, the authors find: “The guidelines themselves appear not to have
createc: the...(racial)gap in sentences imposed...the important exceptions to this are the mandatory minimum
sentencing laws passed for drugs, especially crack cocaine, and the particular way the Sentencing Commission
arrayed guideline ranges above the statutory minima.” (McDonald and Carlson, 1993: 21-2)
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Like presumptive sentencing guidelines, mandatory minimum sentencing statutes
require that judges impose a specific sentence for any instance of a specified offense
(Weis, 1992). There are various permutations of mandatory minima across US
jurisdictions. They include “three strikes laws,” “truth in sentencing” provisions,
mandatory sentence enhancements, as well as the simple statutory-mandated sentence
(Parent et al., 1997). Additionally the criteria for the imposition as well as the operation
of ma ridatory minimum senten;:es varies (USSC, 1991b). Some are offense-based,
specitying a fixed mandatory sentence or sentence enhancement for particular crimes.
Others, such as “three strikes” laws are offender-based, mandating particular sentences
for offenders who have specified prior records. The most common rationales for
mandatory minima include retribution or “just desserts,” deterrence, incapacitation,
disparity reduction, and inducement of cooperation or pleas (USSC, 1991b; Caulkins et
al., 1997, Parent et al., 1997).

Currently, there are over one hundred separate Mandatory Minimums in
approximately sixty different federal statutes (USSC, 1991b). In an analysis of nearly
60,000 cases involving mandatory minimum sentences from 1984 to 1990, the USSC
found that 94 percent of these cases!’ involved only five laws—most of which were drug

offenses. These statutes are:

21 USC § 841—manufacture and distribution of controlled substances.
Depending upon the quantity of drugs involved, whether the offender had a prior
conviction under specific statutes, and whether death or serious injury resulted from the
offense, minimum sentences range from five years to life imprisonment.

'" With 18 USC § 2113 excluded, the four drug-related statutes comprise over eighty percent of Mandatory
Minimum cases.
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21 USC § 844—possession of controlled substances. For thosc containing a
cocaine base, sentences range from five to twenty years for first offenders possessing
more than five grams and for repeat offenders with lesser amounts.

21 USC § 960—penalties for the importation/exportation of controlled
substances. Depending upon the quantity of drugs involved, whether the offender had a
prior conviction under specific statutes, and whether death or serious injury resulted from
the offense, minimum sentences range from five years to life imprisonment.

18 USC § 924(c)—minimum sentence enhancements for carrying a firearm
during a drug or violent crime. Depending upon the type of firearm involved and whether
the offender had a prior conviction under this statute minimum sentences range from five
years to life imprisonment.

18 USC § 2113(e)—minimum sentence enhancement of ten years for the taking
of hostages or murder during a bank robbery

Conversely, more than ﬂalf of the existing Mandatory Minimum statutes were never
used in the period examined (USSC, 1991b). Thus, the most heavily used Mandatory
Minimums are in the areas of drug trafficking and firearm possession or use during a
violent crime or a drug felony (Meierhoefer, 1992). In fact, over 90 percent of
defendants in Mandatory Minimum cases are convicted for drug felonies (USSC, 1991b).

Evaluations have not been kind to mandatory minima. They find high levels of
circuinvention, increased dismissal and trial rates, reduced arrest, plea bargain and
conviction rates, more severe sentences, and more vigorous efforts on the part of
defendants to avoid convictions and delay sentencing (Tonry, 1987; Parent et al., 1997).
Ironic ally, because lowered conviction rates counteract the increased likelihood of
incarceration as a disposition; the overall probability of incarceration remains unchanged.
According to Tonry (1987), mandatory minima are redundant for serious cases and
arbitrary or unduly harsh for lesser offenses. As a result, mandatory minima are not seen as
effective in reducing uncertainty in sentencing (Tonry, 1987). In fact, Tonry (1996)

recommends the repealing of all mandatory minimum statutes.
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Research also indicates that federal offenses carrying a Mandatory Minimum
sentence have lower plea rates than those without (USSC, 1991b; Parent ef al., 1997).
There are several possible explanations for this. For example, if there is no opportunity
for a defendant to charge bargain, the defendant is motivated to demand a jury trial rather
than plead guilty to a Mandatory Minimum offense (Caulkins et al., 1997). In addition,
plea rates for Mandatory Minimum offenses may also be low.er because the Mandatory
Minirums do not “give credit"" for the defendant accepting responsibility (USSC, 1991b).

A USSC (1991) study of Mandatory Minimums found that such offenders were
more likely to receive substantial assistance departures than simple Guideline case
offenders. Possible explanations for this included greater use of prosecutorial discretion
with 1ore severe penalties and that ‘substantial assistance’ was the only basis for
sentencing below the Mandatory Minimums at the time. The USSC has gone on record as
being opposed to Mandatory Minimums finding that such sentences produce hopelessness
and quell motivation to re-enter society. Moreover, the USSC contends that Guidelines and
Mandatory Minimums are incompatible (USSC, 1991b).

Supporters see a deterrent value—both specific and general—in mandatory
miniria and feel that any possible negative consequences are overstated (Vincent and
Hofer, 1994). Critics, conversely, contend that mandatory minima result in unnecessary
incarceration for relatively low-level offenders—disproportionately affecting minorities
(Meicrhoefer, 1992; Vincent and Hofer, 1994). Additionally, both the length and
frequency of prison sentences as well as levels of circumvention increase (Tonry, 1987,

Parent efal.,, 1997). It has also been shown that applicable mandatory minima are more
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likely to be imposed when the defendant is a racial minority (USSC, 1991b; Crawford et

al., 1998). Finally, any disparity reductions for like offenders resulting from mandatory
minimum may be outweighed by the disparity produced for non-like offenders (Tonry,

1987; Schulhofer, 1992; Vincent and Hofer, 1994; Caulkins ef al., 1997).

The 1993 Federal Mandatory Minimum Sentencing Congressional hearing, which
was convened to address many of the concerns about and allegations'® against the
Mandatory Minimums, found ﬁaem to be groundless or unimportant—based upon the
evideace presented. However, as witnesses at the hearing were composed of offender’s
rights advocates, practitioners, and researchers—most of whose testimony did not
agree —Congress was somewhat at a loss for a definitive answer to the complex questions
that arise from the Mandatory Minimums (GPO, 1993). It was from this hearing that the
current safety valve legislation evolved.

Approved in 1993, the safety valve provision was intended to allow judges to take
offender circumstance into account when sentencing a Mandatory Minimum case.
However, to qualify for this exemption, the offender cannot have more than a minor
criminal record; used violence, threats of violence or possessed a dangerous weapon in
connection with the offense; been a leader or organizer of the offense or caused death or
serious bodily injury. The offender must also truthfully provide relevant information
concerning the offense. A/l of these requirements must be met before a downward safety

valve departure can be made (GPO, 1993). Unfortunately, what is considered “relevant

'® These include manipulation by police and prosecutors, punishing of low level offenders while allowing
high level drug offenders to go free or have mitigated sentences, allowing the guidelines to work free of the
influence of the minimums, the resultant sentencing “cliffs”, and displacement of violent criminals back
into society 10 make room for the numerous drug offenders (GPO, 1993).
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information” is open to interpretation. Often, as in the case of drug offenders, only
high-level dealers and suppliers are in a position to provide pertinent information.
Streei-level dealers have littie informatibn to bargain with. As a result, most lower level
offenders still receive the full Mandatory Minimum sentence (Tonry, 1996).

Mandatory Minimums predictably resulted in dramatic prison population increases
and substantial overcrowding (AOUSC, 1991). Another, albeit unexpected, effect is that
Mandatory Minimums do not r”eceive uniform application across offenders—particularly
drug offenders. Since states have their own sentencing laws which are universally lower
than federal penalties, local prosecu‘tors often take drug cases to federal court because of
the st:ffer penalties (USSC, 1997b). This often also results in low-level drug offenders

receh ing more severe sentences than higher-level participants who are tried in state courts

(USSC, 1995).
Mandatory Minimums and the Guidelines

The disparities present in the federal court system have been blamed on both the
Mandatory Minimums and the Guidelines—in some instances interchangeably. Yet, some
are caused solely by the Mandatory Minimums—such as preventing the sentencing court
from =xercising any discretion (pre-safety valve)—while others are attributable exclusively
to the Guidelines—as in the case of ‘relevant conduct’ (Weis, 1992). Regardless, the co-
existence of the two sentencing strategies arguably undermines and thus contaminates the
evaluations of each (Vincent and Hofer, 1994).

The Guidelines not only involve the determination of offense level but also

exam nation of the individual offense characteristics, the application of adjustments and
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provisions for departure before a sentence is reached. Conversely, the Mandatory
Meininums focus mainly on offense seriousness, only periodically addrgssing criminal
record. As aresult, the Mandatory Minimums produce ‘sentence cliffs’ for minor
differences as well as a “flat’ or “tariff” approach to sentencing.'® Additionally, the
Mandatory Minimums are charge specific while the Guidelines are not. As a result,
Mandatory Minimums do an excellent job of treating similar cases the same but fall short of
treating different cases diﬁ'eren'ély because they do not take into account individual
circuinstances. Thus, the Mandatory Minimums override the discretion allowed for by the
Guidclines (USSC, 1991b).

The Guidelines also allow for a degree of tailoring of the sentence to the specific
offender and offense while the Mandatory Minimums are charge specific (USSC, 1991b).
This 1neans that there is more room for discretion in sentencing if an offender is found
guilty of a specific charge under the Guidelines than under the Mandatory Minimums.
When Mandatory Minimums are involved, there is no judicial discretion if the defendant is
found guilty. Thus, the main difference between the two is that the Mandatory Minimums
seek 10 eliminate judicial discretion while the Guidelines attempt to channel it. Since it is
impossible to eliminate discretion (Walker, 1993), the main result of the Mandatory
Mininmums is displacement of discretion to other court actors.

However, not all of the difficulties arise from the Mandatory Minimums. For

exambole, in order to apply Mandatory Minimums, the prosecution must prove the

'* Sentence cliffs refer to wide differences in sentences based on minor offense differences. For example,
first tine possession of 4.9 grams of crack cocaine will not invoke a Mandatory Minimum sentence of five
years while possession of 5.0 grams will. The “tariff” sentencing approach means that each instance of a
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defendant’s guilt to the “beyond a reasonable doubt” standard. Yet, to invoke the
Guidclines, the prosecutor need only demonstrate the “preponderance of the evidence”
standard (McMillan v. Pennsylvania, 477 US 79: 1986) because of the ‘relevant conduct’
stipulation (USSC, 1991b).2° While this may, in one respect, free the judge from the
constraints of the charges and allow him or her to sentence based on the actual offense
conduct (USSC, 19911}), it also constrains them to sentence for anything that the
“preponderance of eviﬁence” indicates.
Raciul Disparity in Federal Sentencing

In the US today, there is a gross disproportionate representation of blacks in both
arrest and incarceration statistics as compared to their numbers in the total population
(Hindelang, 1978; Blumstein, 1982; Blumstein, 1993; Tonry and Hatlestad, 1997; Beck
and Mumola, 1999; BJS, 1999). Blacks are incarcerated at a rate roughly seven times
that of their white counterparts and comprise approximately half the prison population
(Blunistein, 1982; Blumstein, 1993; Bonczar and Beck, 1997, Tonry and Hatlestad, 1997,
Beck and Mumola, 1999). This disparity is particularly pronounced for young black
males whose incarceration rate is approximately twenty-five times higher than that of the
general population (Blumstein, 1982; Bonczar and Beck, 1997; Tonry and Hatlestad,
1997..

The racial differences, however, vary by crime type—with the disparity most

pronounced for violent street crimes and the least for impersonal property crime (LaFree,

specifi: offense, regardless of the intervening factors, will receive the same sentence because the only
information relevant in sentence determination is the charged offense (Tonry, 1996).
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1995: Beck and Mumola, 1999). Thus, most of the disproportionality in arrest and
incarceration rates is the result of disparate black involvement in the more serious crimes
such as homicide and robbery (Blumstein, 1993; Beck and Mumola, 1999).

The important caveat to the previous statement is with respect to drug offenses
(Tonty, 1995; Tonry and Hatlestad, 1997). The number of drug offenders in the
incarcerated population has quadrupled since the war on drugs began (Blumstein, 1993;
Tonrv and Hatlestad, 1997). Séme suggest that recent crime control ideologies and
tactics—specifically the war on drugs—either purposefully or unintentionally had the
effect of vilifying and decimating the US black population—particularly young males
(Charnbliss, 1995; LaFree, 1995; Tonry, 1995, Tonry and Hatlestad, 1997). However,
regardless of the reasons behind the war on drugs, the increased incarceration of drug
offenders has greatly contributed to the racial disparity among incarcerated populations
(Blumstein, 1993). Still, the racial differences in the incarceration rates naturally lead to
concern over possible racial bias in the criminal justice system. This concern is
especially salient for federal sentencing.

The Guidelines and Mandatory Minimums were intended to make the race of the
offender irrelevant to the sentence imposed (Myers, 1989). Yet, despite the racially
neutr:l, legally relevant factors employed, severe racial inequality exists—particularly in
feder:l drug cases (McDonald and Carlson, 1993). While racial bias was not the premise

for thz federal drug laws, the majority of those they affect are racial minorities and the

20

The legal tradition of using acquitted conduct at sentencing that predates the Guidelines. Some argue
that, since previously some judges considered real offense conduct while others did not, the playing field is
now level for offenders since al/ Federal judges must consider it (USSC, 1996a).
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penakiies created unwarranted disparities in the treatment of essentially similar defendants
(USSC, 1995).

In regard to drug offenses specifically, USSC analyses reveal that females are less
likely to receive the Mandatory Minimums for drug crimes than males. Race and
ethnicity are also statistically significant factors—with blacks and Hispanics involved in
drug crimes more likely to be sentenced at or above the MaWow Minimums than
comparable whites (USSC, 199"1b).21 Thus, the penalties created unwarranted disparities
in the treatment of essentially similar defendants, further conflicting with the fundamental
purpcse of the SRA (USSC, 1995).

One BIJS report indicates that if the Mandatory Minimums and Guidelines were
equal.zed for crack and powder cocaine, the racial disparity for drug cases would not
only disappear but reverse slightly. It additionally contends that if the Guidelines were
merely changed so that the Mandatory Minimums were the exception instead of the rule,
the disparity would decrease substantially (McDonald and Carlson, 1993). These
findirgs indicate that the Guidelines and the Mandatory Minimums are incompatible. On
the other hand, a GAO investigation found that in only 5 percent of cases do Mandatory
Minirums pre-empt the Guidelines—thereby refuting in the eyes of Congress the
“anecdotal” contention that the Minimums prohibit the proper operation of the Guidelines
(GPC, 1993). Thus, it remains unclear as to which intervention produced this increase in

extralegal sentencing disparity.

%' The higher the drug amount involved, the more likely the offender was to receive a sentence at or above
the M ndatory Minimum. Additionally, crimes involving crack and powder cocaine more often receive
Mandctory AMinimums than marijuana or methanmphetamine crimes. USSC blamed Mandatory Minimums
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Cause of the Problems: Guidelines or Mandatory Minimums?
The coexistence of these two forms of determinate sentencing often confounds

evaluations of federal sentencing outcomes. The main difficulty is the separation of the
effects of one intervéntion from the other. Before any meaningful action can be taken to
reduce the disparities in federal sentencing, one must determine the cause of the disparity.
As ncted previously, the prime suspects for causation are the Mandatory Minimums and the
Guidclines. The next logical step in assessing causality is the separation of the effects of
one fiom the other.

There are several problems associated with attempts at evaluating federal
determinate sentencing. Primarily, any evaluation will necessarily be a simple and
methodologically weak ‘before and after’ comparison. Additionally, several concurrent
and consecutive changes in the federal criminal justice system exacerbate the previously
mentioned weakness with intervening variables—making the validity of any evaluation
tenuous at best. Moreover, the structure, complexity and requirements of the Guidelines
further complicate the utility of a “before and afier’ design. This is especially true of the
use o ‘relevant conduct’ since sentences after the Guidelines involve factors that were not
unifo:mly considered previously. Similarly, sentences before the Guidelines include
factors that cannot be considered under the Guidelines. Finally, the shift in power from
judges to prosecutors further complicates any evaluation attempt (Tonry, 1993).

Contradictory evidence and confusion as to the impact of the Mandatory

Minirums on sentencing is a by-product of the difficulty of separating their effects from

for thi:: disparity—citing their required different processing of similar offenders and similar processing of
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those of the Guidelines. Much of the available research in this area is either unable to
separate the influence of the two (USSC, 1991b; GAO, 1992) or simply focuses on one
facet while neglecting or ignoring the other (Nagel and Schulhofer, 1992; Albonetti,
1997, resulting in a biased picture of federal sentencing. This investigation seeks to
remexly this current deficiency in the existing body of modern federal sentencing research
by addressing and identifying the separate impacts of the Guidelines and the Mandatory
Minimums. However, before Mng to previous research on the relationship between
race and sentencing, a review of the federal court structure and organization as well as the
primary actors under the determinate system is in order.
Organization and Structure

The federal courts that deal with criminal cases can be visualized as a pyramid. At
the bottom of that pyramid are the US District Courts. These are the trial courts of
general federal jurisdiction—conducting all original criminal proceedings at the federal
level.” Currently, there are ninety-four districts—with each state having at least one and
as many as four districts (Finn, 1995). Caseload across district courts varies considerably
(Seron, 1983),

The US Courts of Appeals (also known as Circuit courts), the next level of the
pyramid, are intermediate appellate courts that consider all appeals from the federal trial
courts. The US and its territories are divided into twelve regional circuits, with each

including three or more states (except the Washington, DC circuit). These Circuit courts

different offenders as partial explanation (USSC, 1991b).
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have riginal jurisdiction to review and enforce orders of many federal administrative
agencies. The appellate court decisions are final except as they are subject to
discretionary review by the Supreme Court. Unlike the district courts, these courts
usually sit in panels of three judges (Finn, 1995). Federal appellate courts uphold
appreximately two-thirds of the decisions that they review and appellate decisions stand
in over 99 percent of all cases (Davis and Songer, 1988). Contrary to popular belief,
appel 'eéte courts are not ovemﬁelmed by criminal appeals. Rather, their caseload is
largely composed of private party appeals against governments (Davis and Songer,
1988".

At the apex of the pyramid is the US Supreme Court. As mentioned previously, it
has discretionary review authority over Circuit court decisions but rarely elects to review
the Circuit decisions. While the Court has ruled on over twenty cases involving a wide
range of Guideline issues since Mistretta, none have had as much impact on the
Guidclines usage as that first decision (USSC, 1996b).

The federal court system is and always has been geographically organized.
Increases in federal caseload are partially accommodated by simply increasing the
number of districts or circuits. For example, each state originally was a single federal
district. Now, many states are divided into several districts and several districts are
further disaggregated into divisions (Finn, 1995; Posner, 1996). However, no district

boundlaries cross state boundaries (Wheeler, 1992).

22 This is with the exception of proceedings conducted by: United States Court of Federal Claims, United
States Court of International Trade, United States Court of Appeals for the Armed Forces, United States
Tax Court, United States Court of Veterans Appeals, Special Court on Regional Rail Reorganization, and
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Local Rules of Court
The district courts are authorized to adopt local rules—so long as they are

consistent with the national rules. This authorization includes the procedure for setting
cases for trial, scheduling pretrial conferences, setting motions for oral argument, serving
memoranda of law, and other details relating to trial. They may also state the procedure
for acmission of attorneys to practice in the specific district, the term of the court, the
funct: 6ns of the clerk of courté and rules regarding the filing of motions (Rubin and
Bartell, 1989). Each circuit court is also authorized to adopt local rules concerning
procedures for ordering transcripts, filing and docketing the appeal, calendaring, motions,
summary disposition of appeals, seﬁiﬁg cases for oral argument, petitions for rehearing,
petitions for en banc consideration, and stay of mandate (Rubin and Bartell, 1989).

Each federal district and circuit court is responsible for its own management,
subject to the statutory restrictions set by national and regional judicial administrative
agencies. Generally, to the degree possible, administrative policy-making is
decertralized. While circuit judicial councils set administrative policy for the courts
within their circuit, most daily administrative policy-making is delegated to the individual
district courts (Rubin and Bartell, 1989).

In terms of federal court management, each circuit and district varies in
calendaring practices (Olson, 1987), judicial assignment to cases, jury management
(Rubin and Bartell, 1989), and the distribution of opinions (Steinstra, 1985). The

influence of the governing bodies—such as the circuit judicial councils (Flanders and

Native American Indian Courts of Law
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McDermott, 1978; Wallace ef al., 1992; Wheeler, 1992), circuit judicial conferences
(Rubin and Bartell, 1989; Wheeler, 1992) as well as the chief judges of the circuit and of
the district (Rubin and Bartell, 1989)—also varies by location. In addition, the degree of
importance of the various primary® and secondary®* court players also varies.
Federal Court Actors

Blumestein et al identify several actors who determine sentencing outcomes
(Blumstein et al., 1983). Amor;g these are legislatures, prosecutors, defense attorneys,
and sentencing judges. Under federal sentencing, additional actors also have influence.
These are appellate court judges (Carp and Stidham, 1998) and probation officers (FIC,
1987. Rubin and Bartell, 1989; GAO, 1992). Supplying the statutory framework of the
laws 0 be enforced, the role of the legislature is perhaps the most straightforward. The
role cf the other actors is somewhat more complex. Thus, what follows is a brief
summary of each.
Federal Judges

The president of the United States, with the advice and consent of Congress,
appoint both circuit and district judges for life terms (Finn, 1995). As a result, the make

up of the federal bench often reflects the political goals of the appointing president.?’

* These include: district and appellate judges, US Attorneys, defense attorneys, and probation officers
(FIC, .987: GAO, 1992; Schulhofer, 1992; GPO, 1993; Wray, 1993).

4 The:e include: magistrates as well as circuit and district court executives, clerks of courts and law clerks
(Wheeler and Nihan, 1982; Seron, 1983; Eldridge, 1984; Macy, 1985; Rubin and Bartell, 1989; Harris,
1992; Smith. 1992; Finn, 1995; Posner, 1996).

** For example, in 1992, over seventy percent of all federal judges were members of the Republican Party
and ninety-five percent of them were either Ronald Reagan or George Bush appointees. Moreover,
Jjudicizl branch composition is influenced by whether the executive and legislative branches are in the
hands >f the same political party (Barrow ef al., 1996). This reality may have different implications for the
two types of federal judges considered here.
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Beyond that, the positions of district and appellate judges have distinct influences over
federal sentencing.
District Judges

As the sentencing judges of the federal system, district judges impose sentences
(Blumstein ef al., 1983). Under Guideline sentencing, district judges are required to
discern relevant facts, determine the rules applicable to those. facts, and explain the
ratior:ale behind their sentencix;g decisions—which is subject to appellate review (FJC,
1987; Posner,. 1996). The pre-sentence report (PSR), the document upon which the judge
bases these decisions, is subject to review and objection by either the defense or the
prosecution (FJC, 1987). The judge is responsible for resolving any disputed facts and
detennining if the disputed issue would affect the sentence (FJC, 1987). The district
judge also determines the admissibility of hearsay statements and whether an evidentiary
hearing must be conducted (FIC, 1987). He or she is also expected to short circuit
“hydraulic displacement” of discretion to the prosecutor—specifically in regard to plea-
bargaining—by not accepting pleas that circumvent the Guidelines (FIC, 1987, Rubin
and Bartell, 1989).
Appe.late Judges :

As previously mentioned, appellate or circuit judges have review authority over
all challenged decisions arising from the district courts within their circuit (Finn, 1995).
Such authority has implications for the outcome of criminal sentences since reversal of

district sentences affects future sentencing decisions in that district. Like the district level
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judges, the aforementioned characteristics may igﬂuence the types of decisions meted out
by the appellate courts.
Chief Judges

Each circuit and district court has a chief judge. However, chief judges have no
authority over other judges’ case decisions. The authority of the chief judge is identical
to that of other judges in judicial matters (Rubin and Bartell, 1989).

District Chief Judges

District chief judges are responsible for much of the administration of the district
court Generally, they supervise the clerk’s office, the probation office, the pretrial
services office, the magistrates, and the district bankruptcy court. Statute holds the chief
judge responsible for carrying out the rules and orders of the court and for appointing
magistrates when the vote of the district judges does not reach a majority. Some chief
district judges appoint committees of district judges to assist in administrative matters. In
some district courts, the judges meet regularly, while in others they meet only as the need
arises. In most courts, the clerk of court handles judicial case allotment according to a

randem procedure, but the chief judge may make special assignments for unusual cases

(Rubin and Bartell, 1989).

Appellate Chief Judges

A chief circuit judge® is administrative head of his/her circuit and has numerous
statutory and unofficial duties (Wheeler and Nihan, 1982; Rubin and Bartell, 1989).

Among these obligations, the chief circuit judge is responsible for the judges in his or her
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circuit, dealing with general problem solving as well as addressing allegations of judicial
unfitress or misconduct. In addition, the circuit chief is responsible for case flow
management in the court of appeals, supervising district court business, general planning,
and gzneral administration.

While administration is a heavy burden on chief judges, almost half do not take
caseload reductions and the rest take only slight reductions—mainly because of court
backlog (Wheeler and Nihan, il982). The average circuit chief judge spends
approximately 45 percent of his/her time on administration (Wheeler and Nihan, 1982).
Chief judges differ most in their overall approach to administration rather than in specific
administrative procedures.?’

US Attorneys
Prosecution of federal-level criminal cases is handled by the US Attorney’s

Offic:. These offices are as unique as districts since each district has its own US
Attoraey’s Office. As a result, there is substantial variation between offices in the
number of attorneys per office, caseload, prosecutorial policies and priorities, types of

cases handled by district, and the degree to which the US attorney supports or adheres to

% The chief judge of a circuit is the judge who has the longest service of those under 65 years of age but
who hiis not previously been chief judge (Finn, 1995).
%" There are two distinct dimensions of administrative approach: activism and delegation. Each dimension
has tw > subsequent facets. Under the rubric of activism, there are activist and non-activist chief judges.
The activists are chief judges who find that their administrative responsibilities are best carried out when
they trv to anticipate problems and take steps to control them before they arise. Conversely, non-activists
are chief judges who find it best to let situations develop and to deal with problems only once they take
definit : form (Wheeler and Nihan, 1982).

The delegation dimension, similarly, is comprised of “heavy” and “light” delegation chief judges.
“Heav - delegation” refers to chief judges who delegate as much administrative work as possible to other
judges committees of judges, or court officers. “Little delegation” judges, on the other hand, are those
chief jidges that feel that their own personal attention will, in the long run, result in the most effective
admin stration (Wheeler and Nihan, 1982). Clearly, the activism and delegation orientation of circuit chief
Jjudge “vill impact the efficiency, processing, and procedures of the circuit he or she serves.
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the centralized governance of US attorneys (Eisenstein, 1978). Like federal judges, US
Attorneys are nominated by the president and approved by Congress. However, unlike
federal judges, the president can fire a US Attorney (Eisenstein, 1978). The US Attorney
is responsible mainly for the administration of the office while courtroom engagements
are dclegated to assistant US Attorneys.

Like any prosecutor, federal prosecutors enjoy nearly unfettered discretion (Cole,
1970: Jacoby, 1980; Blumstein ef al., 1983; Albonetti, 1987). They establish priorities
and determine the amount of vigor with which various kinds of cases will be pursued.
Moreover, they alone determine which charges to file, which cases to dismiss, and what
deals to offer in exchange for a guilty plea, but these decisions are not subject to
independent review (Blumstein e al., 1983). As noted by Congress, prosecutors have
alway s had enormous, unchecked and unmonitored discretion with charging—regardless
of the sentencing model employed (GPO, 1993).

The issue of federal prosecutorial discretion is important in its own right. The goal
of feceral determinate sentencing was to ensure certainty and parity in sentencing.
Unfortunately, there are no enforceable guidelines or even consensus among US attorneys
regarding the appropriate use of their discretion (GPO, 1993). For example, the appropriate
use o~ fact and charge bargaining is outlined in the Prosecutor’s Handbook on Sentencing
Guidclines (the Redbook), the Thornburgh Memorandum, and the Terwilliger
Memorandum. While each attempts to clarify and codify procedure, all have areas of
weakiess. The Redbook is said to be inconsistent while the Thornburgh Memorandum

provides a “loophole” by not requiring supervisory approval before prosecutors can
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recommend a downward departure. These problems can lead to substantial prosecutorial-
based variation in sentence outcomes (Nagel and Schulhofer, 1992).

For example, a USSC (1991b) report found disturbing patterns regarding
comparability between charge and actual offense. Just over 73 percent of Mandatory
Minimum offenders were charged under the highest Mandatory Minimum available, nearly
14 percent were charged under lower Mandatory Minimums, and 12 percent were not
chargéd under Manda;:)ry Minfﬁmms—-despite the fact that it was warranted (USSC,
1991b). Moreover, several drug charges were filed either with no drug amount specified or
specitied drug amounts lower than the actual drug quantity. This resulted in lower or no
Mandatory Minimums being applicable. Also, charges for weapon enhancements were
often not filed, despite the fact that 45 percent of drug defendants were known to be in
possession of firearms at the time of their offense. Finally, drug amounts were manipulated
at pleas (USSC, 1991b). These findings effectively demonstrate the prosecutorial power to
circuravent the Guidelines and Mandatory Minimums.

Similarly, one GAO report investigating the application of Mandatory Minimums
founc wide variation in prosecutorial request for and judicial application of the requisite
Mandatory Minimum sentence (Wray, 1993). This same report cited variation in
prosecutorial practices by district. For example, because of limited resources, the limited
culpability of most drug couriers, and the general dislike of judges to impose Mandatory
Minimums on such low level offenders, federal prosecutors in the eastern district of New
York regularly did not charge drug couriers under Mandatory Minimums (GPO, 1993,

Wray, 1993). Moreover, quality of the evidence, district workload, and how an
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individual case related to the prosecution of other cases influenced whether Mandatory
Miniraum charges were filed (Wray, 1993).

Prosecutorial discretion also operates significantly in substantial assistance motions
(GPO, 1993). This broad discretion coupled with a lack of guiding standards for the
application of substantial assistance motions can produce wide variation in such policies
and practices by district (GAO, 1992). This is demonstrated by anecdotal evidence that
prosecutorial use of ‘substa.ntiéi assistance’ varies by district—with some considered
“generous” in the issuance of such motions and others placing strict requirements on the
defendant before such a departure is even considered (Wray, 1993). The prosecutorial
application of the Guidelines relevant conduct provision is also considered a source of
inter- circuit, district, and case variation in sentence outcomes (GAO, 1992; Nagel and
Schulhofer, 1992). Thus, one of the main purposes of the Guidelines and Mandatory
Minirnums, to reduce sentence disparity, is potentially undermined by such wide

prosecutorial discretion. Clearly, US Attorneys impact federal criminal sentencing

outcomes.
Defense Attorneys

Defense attorneys in the federal courts must be fluent in the practices, statutes,
and nuaances of the court in which they practice—particularly since standard “rules of
thumb” that apply in state courts may be irrelevant in federal courts (Campbell, 1991).
For ecample, a plea agreement that reduces the number of charged counts is of little value
when ‘relevant conduct’ is applied or if the Guideline range or the Mandatory Minimum

charge remains unchanged. Thus, the defense attorney must legally analyze the case at
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hand as well as fully comprehend the various statutes and conditions that may apply at
sentencing (Campbell, 1991). Such conditions include: the effect of the Guidelines
governing relevant conduct, multiple counts, and acceptance of responsibility;
Department of Justice policy on plea agreements, the USSC policy statement on the
acceptance of plea agreements, and the pertinent statutes and Guidelines Manual
provisions regarding Cupertino by the defendant (Campbell, i991). Other issues that
require the vigilant attention of the defense attorney are the application of ‘substantial
assistance’ to all counts, the acceptance of responsibility decision, preparing the
defendant for the probation officer/pre-trial services interview, as well as stipulation to
particular counts—especially to a more serious offense (Campbell, 1991). Clearly, how
defense attorneys handle each of these issues influences their client’s sentence and
theretore federal criminal sentencing outcomes.
Probution Officers

Each district court appoints probation officers® as well as a chief probation
officer to supervise their activities. All probation officers serve at the pleasure of the

court (Rubin and Bartell, 1989). The probation officers prepare the pre-sentence

% The responsibilities and duties of a probation officer include: 1) Conducting pre-sentence investigations
and pr:paring reports on them; 2) Completing investigations, evaluations, and recommendations to the
court concerning alleged probation or supervised release violators; 3) Completing investigations,
evaluasions. and reports to the Parole Commission when parole is considered for an offender; 4)
Completing investigations, evaluations, and recommendations to the Parole Board concerning alleged
parole violators; 5) Completing investigations, evaluations, and reports to the Parole Commission on
matters pertaining to determination of indeterminate sentences given under the now-repealed Federal Youth
Corrections Act, 18 USC § 5005; 6) Completing such duties as may be requested concerning the
investigation and supervision of military parolees; 7) Providing the same service to US magistrates as
fumnislied to district judges, when requested; and 8) Developing and investigating community plans for
persons to be released from federal or military correctional institutions on parole or mandatory release, or
supervised release (Rubin and Bartell, 1989).
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invesiigation report (PSR)*—the recommendations of which the court usually accepts
(Stith and Cabranes, 1998). Judges generally rely on this report to determine the applicable
Guidelines range—and therefore the sentence (FJC, 1987; GAO, 1992). Asaresult, it is
the probation officer and not the judge who generally determines the Guidelines range.
Probztion officers examine the facts of the case as they relate to Guideline implementation.
The péobation officers then submit PSRs to both attorneys who, in turn, review the report,
argue any points of contention ;md attempt to resolve them. If the attorneys cannot reach
agreement, disputes are resolved in a formal sentencing hearing. Most often, the judge
adheres to the probation office recommendation report (GAO, 1992; Stith and Cabranes,
1998).%

The authority and influence allocated to the probation officer varies. In many
districts judicial dependence on probation officers has decreased as judicial familiarity
with the Guidelines has increased. However, in other districts judges rely heavily on
probation officers, giving them broad authority in sentencing decisions (Schulhofer,
1992 .

The probation officer’s goal in preparing the PSR is to provide the court with
solid, well-researched, verifiable information for determining the appropriate Guideline
range It is only through the provision of accurate defendant information that the court

can etfectively use the discretion allotted to it under the Guidelines. For example, data

2 Gererally. they are used only after a conviction is secured. However, PSRs are initiated in two instances
without a conviction: when the defendant wants to plead guilty and have the case transferred to another
gioistn'c* or in order to assist a judge in deciding whether to accept a plea agreement (FIC, 1987)

This reliance can also produce unwarranted disparity since some studies indicate that probation officer

reports and the assigned Guideline levels therein vary widely for identical offense and offender types (Doob,
1995).

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



41

concerning defendant employment history, family ties, health, and drug use remain
impoitant in determining whether the offender should receive a downward departure or
committed the crime under mitigating circumstances (FJC, 1987). Thus, the probation
officer must do his/her utmost to obtain accurate facts and assess them impartially.

Naturally, the probation officer must interpret the Guidelines in order to apprise
the court of the appropriate Guideline range. As a result, the officer must use his/her
individual judgement in drawiﬁg conclusions from the facts. Such interpretations will
vary hetween individuals and probation offices. For example, the probation officers’
assessment of the facts may not be comparable to what the prosecutor could have proven
under the rules of evidence (Meierhoefer, 1992). Thus, PSRs are expected to be
challenged (FJC, 1987). Clearly the probation officers and the PSRs they produce also
influence sentence outcomes
The Fre-Sentence Investigation Report (PSR)

In federal district courts, the basic judicial tool in determining sentence is the
PSR. The probation officer assigned to the case prepares this document. By law, the
PSR inust contain information concerning the offense,*! the defendant’s criminal
history,*? sentencing options,* offender characteristics,>* applicable fines and

restitution,”® any other factors that may warrant departure, the impact of a plea agreement

char ge(s) and conviction(s), related cases, the offense conduct, any adjustments for obstruction of justice

or accoptance of responsibility, and the offense level computation

“ Juvenile adjudications, criminal convictions, criminal history score computation, other criminal conduct,
and anv pertinent pending charges

® custody, supervised release, or probation
* famr ly ties. family responsibilities, community ties, mental and emotional health, physical condition
mclud ng drug dependence and alcohol abuse, education and vocational skills, and employment record

® stati.tory provisions, guideline provisions for fines, and the defendant’s ability to pay
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if applicable, and the sentence recommendation (FJC, 1987). The PSR furnishes the
case {acts relevant to Guideline sentencing, explains the Guidelines application, and
provides the probation officer’s confidential sentencing recommendation. The PSR may
also contain addendum listing the portions of the report to which one of the parties
objec:s as well as the officer’s response to those objections (Rubin and Bartell, 1989).

The PSR must be disclosed to the defendant at least ten days before sentencing to
allow the attorneys time to review the report and discuss their objections with the
probation officer. The probation officer may revise the report in the case of legitimate
objec:ions. If the dispute cannot be satisfactorily resolved and the issues involved would
affect the sentence, the judge may hold an evidentiary hearing before imposing sentence
to resolve the issue (Rubin and Bartell, 1989).
Conclusions

The federal criminal courts currently use two determinate sentencing models—the
Guidclines and the Mandatory Minimums. Each has separate characteristics and effects
on sentencing. Under these models, various court actors have influence over the
sentencing decision. Despite the intentions of federal determinate sentencing, disparity
still persists in federal sentences—particularly in regard to offender race (McDonald and
Carlson, 1993). Unfortunately, determining the source of such racial disparity is
confcunded by the coexistence of the Guidelines and the Mandatory Minimums. The
problem lies in separately evaluating the effect of these two different but coexisting
interventions. To date, no research has succeeded in separating the impact of the two.

This research attempts to accomplish that task in order to isolate whether or not and to
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racial disparity in federal sentencing.
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CHAPTER TWO: PREVIOUS RACE AND SENTENCING RESEARCH

Before elaborating on the current design and methodology for separating the
impact of the Guidelines and the Mandatory Minimums, it is useful to review the existing
research. Given that the end goal of this study is an assessment of the factors that
contnbute to existing racial disparity in federal sentencing, this review begins with
literature examining the impact of race on sentencing. First we explore the definition of
disparity as it is used in this and previous analyses. Next, literature providing a general
overview of race and sentencing research is discussed. This section is followed by a
review of findings regarding race and the imposition of the death penalty. Finally,
general offense research and studies including estimates of interaction effects are
addressed. However, those studies exploring the effect of race on sentencing in states

under structured sentencing systems (such as guidelines) are covered in a subsequent
chaptar.
Disparity versus Discrimination: Definitions and Types

Often the terms disparity and discrimination are used interchangeably when, in
fact, they have very distinct meanings. Hagan and Bumiller define sentence
discrimination as unfair sentencing patterns that are prejudicial and disadvantaging.
They define disparity, on the other hand, as unequal treatment—the origin of which is
unexplained (Hagan and Bumiller, 1983). Blumstein ez a/ (1983) also distinguish
between discrimination and disparity. Discrimination is when some objectionable case

attrib ite affects sentencing outcomes after all other relevant variables are adequately

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



45

controlled. Disparity, on the other hand, is when cases with “like” attributes are
sentenced differently (Blumstein ez al., 1983).

Walker et al. (1996) further refine the distinction between disparity and
discrimination by devising a continuum illustrating both the overlapping and mutually
exclusive range of the two concepts as they occur in the criminal justice system.
Defining disparity as differential treatment that is explained -by legitimate factors, the
authors categorize discriminatién as the same differential treatment without legitimate
explanations.

Their continuum identifies four levels of discrimination. Systematic
discrimination describes a system that is permeated by illegitimate differential treatment
at all levels, times, and places. Contextual discrimination reflects discrimination that
exists only in specific cases or situations. For example, if differential treatment of rape
cases occurs only in instances of inter-racial rape, the discrimination present is context
deperdent and constitutes contextual discrimination. Individual discrimination occurs
when differential treatment is the product of certain individual acts and is not present in
the ertire system as a whole or under specific contexts. Finally, pure justice describes a
systein that is totally devoid of discriminatory treatment (Walker et al., 1996).

While this continuum mainly distingﬁishes between the levels of discrimination
that can exist, it also includes a form of disparity under the label of “institutionalized

discrimination.” This describes when the application of legitimate and neutral factors in

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



46

making criminal justice decisions produces disparate outcomes—in this case by race
(Walker et al., 1996). Zatz’s (1987) cumulative disadvantage’® falls under this category.
There are also several types of disparity. Blumstein ef al. (1983) outline four
types illusionary, planned, interjurisdictional, and individual. /llusionary is the mere
appearance of disparity to the outside observer. Here, once the facts of cases, that on the
surface seem similar, are known, the illusion of disparity disappears. Conversely,
plannéd is engineered disparit§ that is purposefully introduced as social policy. Here, all
offenders are equally liable to receive the harshest sentence but most do not. Rather, only
a few receive the harshest disposition because that is all that is necessary to achieve the
desired deterrent effect. Interjurisdictional disparity, as the name implies, is the result of
differences between jurisdictional procedures, practices, political climate, conditions, et
cetera. Finally, individual disparity arises from philosophical variation between court
personnel as to the overall goals of sentencing. The decision-making discretion allotted
to such personnel, particularly judges, produces such disparity (Blumstein ef al., 1983).
Kleck (1981) identifies five practices that lead to racial bias in criminal
sentencing outcomes. These are: overt discrimination against minority defendants;
disregard for or devaluing of minority crime victims; class discrimination; economic

discrimination; and institutional racism (Kleck, 1981). Similar to Walker et al’s (1996)

% This describes the scenario where race, for example, has an insignificant effect on outcomes at individual
criminal justice stages. The impact, however, builds as an individual proceeds through the system to result
in significant disparities in processing at the latter stages of the system (Zatz, 1987). For example, “over-
policing” of minority neighborhood may result in their being stopped by the police in disproportionate
numbers. This, in turn, may result disproportionate minority arrests because officers are exposed to their
deviant activities more frequently than their non-minority counterparts. As a result, minorities who have
the sar1 1€ criminal experience as non-minorities will have a criminal record while the non-minorities will
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institutional discrimination, institutional racism is the application of legally relevant and
consensual factors that adversely impact minorities. For example, the use of prior record
in sertencing decisions may produce institutional discrimination if minorities are more
likely than non-minorities to have a prior criminal record.

Specific to determinate sentencing systems, Schulhofer (1992) identifies three
distinct kinds of disparity. These are: the imposition of different sentences on similar
offenders; the imposition of sirﬁilar sentences on different offenders; and the imposition
of different sentences on the basis of differences among offenders that are genuine but
not sufficiently relevant (Schulhofer, 1992). Although determinate sentencing systems
attempt to reduce disparity by imposing like outcomes for similar offense and criminal
history categories, disparity can remain through plea bargain practices, judicial
departures, and overly broad sentencing categories that do not sufficiently distinguish
between like and unlike offenders (Karle and Sager, 1991).

This research recognizes each of the above definitions of discrimination and
disparity. For the purposes of this research, however, the definitions outlined by Walker
et al. (1996) are primarily used. Additionally, it operates from a perspective that
disparity and discrimination have changed forms—from the overt discriminatory
practices of the past to the covert disparity of today (Zatz, 1987). Thus, institutional and
contextual discrimination are expected to be the main avenues through which racial

dispa ity operates in the current federal sentencing process.

not. At the sentencing stage, even under guideline systems, the minority will be at a disadvantage because
of the vrior criminal record.
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Finally, one additional factor comes into play in terms of how this research
differentiates between discrimination and disparity. It uses the term discrimination much
more cautiously than the aforementioned pieces. The rationale behind this difference
stems from assignment of intent. Simply, differences in sentencing outcomes by
extralegal factors, such as race and ethnicity, which have no clearly identified causes are
termed unwarranted disparity in this research rather than the more commonly used
discrimination. The term disé:rimination implies that there is some purpose, intent, or
motivation—either conscious or unconscious—behind differences in treatment. If there
is no clear establishment of one of these factors, it is unjustified to term the phenomena
of differential treatment as anything but unwarranted disparity since the implied causal
factors of discrimination are not demonstrated. Therefore, in this research, the use of the
term Jiscrimination is reserved for cases or instances where there appears to be a clear
and purposeful differential treatment by extralegal factors.

Studies of Race and Sentencing

For nearly a century, social scientists have investigated the relationship between
race :nd crime. However, the impact of race on criminal justice processing is not as
simple as “black and white.” Originally, only direct racial and ethnic effects were
assessed and investigated, often using only the most basic statistical techniques (Zatz,
1987 As time passed, techniques for assessing racial effects improved, calling earlier
findir.gs into question. More recently, indirect and interaction effects have been
invesrigated, again changing the perspective on how race and ethnicity impact

sentencing. Here, direct racial or ethnic effects on the sentencing outcome may be absent
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‘but other factors with direct effects—such as income—may “vary systematically” by

race or ethnicity (Zatz, 1987). Thus, racial effects are not necessarily simple or
straightforward. The influence and interaction of these factors makes it clear that the
impact of race and ethnicity is fluid rather than static, changing over time and
circumstance. Clearly, race has an effect on sentencing and other criminal justice
processes. The way th;_t effect has been viewed, however, has changed drastically over
time. ' ”

One such change has been the recognition that race and ethnicity are not
synonymous terms. Rather, biology and genetics are the primary determinates of race
while cultural factors such as language and custom determine ethnicity (Walker et al.,
1996). Thus, race and ethnicity are not necessarily related. As a result, it is possible to
be both black and non-Hispanic or both black and Hispanic. In terms of research, this
distinction mandates that race and ethnicity be captured separately—in terms of either
variables or models—since they are distinct attributes (Zatz, 1987).

While the above definitions of race and ethnicity are somewhat oversimplified
(Walker et al., 1996), they are sufficient for the purpose of this research. While variables
capturing both attributes are included in the analyses, this research focuses on differences
in federal sentences between racial groups rather than between ethnic groups. As a

result, the literature review, research strategy, and methodology of this study are geared

toward describing and uncovering racial differences in federal sentences.
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Overviews of Race and Sentencing
In an early review of sentencing discrimination research, Hagan (1974) discusses

the findings of twenty prior studies and re-analyzes the data from seventeen of those
studies. Overall, these studies indicate a weak relationship between race and sentencing
outcome. However, Hagan (1974) notes that the bulk of them used inadequate statistical
controls, did not use tests of significance, or omitted summary measures of association.
His re-analyses indicate a generally weak relationship between extralegal offender
attributes and sentencing (Hagan, 1974). Specifically in regard to race, while there was
evidence of differential sentencing in death penalty cases, for non-capital cases, racial
sentencing disparities disappeared when offense type was controlled and the offender had
no prior record. For offenders with modest prior records, there was a small but
significant relationship between race and disposition (Hagan, 1974). Despite this, Hagan
concludes that extralegal offender attributes contribute little to the prediction of judicial
dispositions.

In another re-evaluation of racial disparity in criminal sentencing research, Kleck
(1981) finds that most studies of the death penalty either do not control adequately for the
offender’s prior record or socio-economic status or use older data from Southern states.
However, for capital rape cases, Kleck finds credible evidence of overt racial
discrimination (Kleck, 1981). Despite this, Kleck’s own analyses reveal that, from 1930
to 1978, blacks were less likely than whites to receive the death penalty. In fact, he
concludes that the racial discrimination hypothesis holds true only for the South.
However, he does concede that there may be variation in the handling of capital cases

outside the South.
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For non-capital offenses, Kleck (1981) finds that most yield mixed findings or
refute the racial discrimination hypothesis. Those that do support the racial
discrimination hypothesis either failed to or inadequately controlled for offender prior
record (Kleck, 1981). From this, Kleck concludes that non-capital sentencing racial
disparity is largely explained by legally relevant factors (Kleck, 1981).

Kleck (1981) also finds that the victim/offender racial.dyad generally has little
impact on the sentencing decision. He contends that the findings of prior research
demonstrating significant effects are time and region-bound artifacts that would disappear
if conducted more recently, in non-Southern areas, or if legally relevant factors were
adequately controlled (Kleck, 1981). However, Kleck’s evidence does support a
devaluation of black victims through more lenient treatment of offenders who victimize
black s—particularly in capital cases. While he does not find support for overt racial
discrimination in the application of criminal sentences, Kleck does not rule out the
possibility of institutional racism or income discrimination.

In another critical review of previous race and sentencing literature, Hagan and
Bumiller (1983) highlight the importance of individual, processing and contextual factors
in the relationship between race and sentencing and explore the complexity of
distinguishing legal and extralegal influences from one another. Specifically, they
contend that the inconsistencies of prior research stem from methodological problems
such as the varied operationalization of sentence severity, offense severity, prior record,
soci0-economic status, victim/offender relationship, race and ethnicity. Moreover, such

studies suffer from differences in sampling techniques and problems with under-utilizing
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or effectively interpreting contextual influences. Examining fifty-one studies, they find
that increased controls for legally relevant factors ao not reduce the number of findings of
racial discrimination (Hagan and Bumiller, 1983). However, the strength of the race-
sentence relationship is much weaker than that found by earlier studies with inadequate
controls.

Zatz (1987), in reviewing prior studies of the impact of race on sentencing,
identifies four “waves” of sentencing research occurring sequentially over several
decades. The first wave, using simple comparisons and statistical techniques, identified
severe and endemic direct racial discrimination. The second wave, with more advanced
statisiical techniques such as multivariate regression, found no direct discrimination. The
third wave, through the use of more complex and sophisticated models—such as
interactive models—as well as correcting for methodological errors like sample selection
bias and model misspecification, found indirect discrimination. The fourth wave, barely
begun at the time of Zatz’s piece, involved the investigation of structured sentencing
mechanisms such as sentencing guidelines and mandatory minima (Zatz, 1987). Studies
conducted during the early years of this wave generally found subtle, rather than overt,
race effects.

Zatz (1987) also identifies several methodological problems that may bias race
and sentencing research against findings of discrimination. Data coding decisions, the
operationalization of discrimination, sample selection bias, and model misspecification
all can serve to mask differential treatment by race. She also notes that contextual factors

as well as court assessments of defendant social, economic, and political standing impact
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sentencing outcomes. Their exclusion from sentencing models can also hide inter-racial
variations in sentence (Zatz, 1987). She closes by observing that racial discrimination
has not disappeared but merely metamorphisized into more acceptable forms.

Hawkins (1987) asserts that the so-called “anomalous” findings—such as
leniency toward minorities—of previous research are the result of the misuse and
oversimplification of conflict theory. He contends that conflict theory is much more
complex than the simplistic idéa that minorities will always be sanctioned more severely
than whites (Hawkins, 1987). Pointing out that the concept of leniency itself is based
mainly on Southern criminal justice practices, Hawkins notes that it is used to refer to any
instar.ce in which blacks are treated less harshly than whites or merely to explain
“anomalous” findings. Moreover, little regard is given to the prerequisites underlying the
concept itself. Hawkins concludes that findings of “leniency” are not “anomalous” but
instead, actually support conflict theory and are predicted by it (Hawkins, 1987).

Moreover, Hawkins notes that Blalock’s power threat thesis®’ is often overlooked
in conflict theory research. Specifically, Hawkins contends that this thesis can partially
expla:n racial differences in punishment by crime type because, from a power-threat
perspzctive, some crimes are seen as more threatening to “white authority” than. others.
Therefore, they are processed differently by the criminal justice system. He notes that

most researchers using a conflict orientation fail to take power-threat into account. This

* This theoretical framework asserts that high concentrations of minority populations coupled with low
levels of segregation increase the perceived threat posed by minorities to challenge white political or
economnic control (Hawkins and Hardy, 1987).
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prevents them from effectively explaining punishment differences by race—particularly
within and across jurisdictions (Hawkins, 1987).

According to Hawkins, several additional factors must be considered. For
examole, victim race can interact with offender race to produce sentence disparity
(Hawkins, 1987). Thus, when crime is intra-racial, leniency may be perceived when, in
reality, minority victims are being devalued. Were the racial or ethnic étatus of the
victim not taken into account, fhis type of disparity would be masked. In addition,
researchers often fail to take relevant factors—such as context—into account or fail to
recognize the theoretical significance of seemingly “anomalous” results (Hawkins, 1987).
Hawl ins also notes that often ignored factors—such as the victim/offender dyad, “race
apprepriateness” of the offense,*® as well as how race interacts with region or
jurisdiction—must be considered before an accurate picture of the relationship between
race #nd sentencing can be achieved (Hawkins, 1987).

Chiricos and Crawford (1995) review recent empirical research concerning race
and imprisonment, categorizing each study by data, year, location, independent variables,
statistical techniques as well as the direction and statistical significance of the findings.
Their findings reveal race to be a consistently significant factor that wields more
influence over dispositional than durational decisions. Moreover, its influence is stronger
in the South than in other regions—even when offense severity and prior record are

controlled (Chiricos and Crawford, 1995).

3% Unceer this premise, certain types of crimes are considered race specific or appropriate. Thus, if a person
comm:ts a crime that is considered inappropriate to his or her race, he or she will be punished more
severe'y than those for whom the crime is considered appropriate (Hawkins, 1987).
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Their review of findings in regard to the racial composition of criminals also
supports Blalock’s power-threat hypothesis. When the black population in a given area is
greater than the national average, black offenders receive a greater sentencing
disadvantage. This effect, however, is opposite for high concentrations of black
populations in urban areas—suggesting that urban context can reduce racial inequity.
Finally, high unemployment rates also increase blacks’ disadvantage in imprisonment
rates (Chiricos and Cfiwford, ”1995). These effects hold true even when offense severity
and prior record are controlled. In addition, direct racial effects on sentencing remain
even ifter these indirect effects are taken into account (Chiricos and Crawford, 1995).

Daly and Tonry (1997) note that researchers of the impact of race on sentencing
fall irto two categories: those that contend that the impact of race has declined and is
insignificant as compared to other factors and those that argue that racial disparity has not
declined but is simply harder to detect. Regardless, large differences by race exist with
black men’s incarceration rate six to eight times that of white men and black women’s
incarceration rate seven times that of white women (Daly and Tonry, 1997).

Daly and Tonry point out that while most court data examine race and gender
separately, the interactions of race and gender produce the most interesting analytical and
politi:al questions. In examining incarcerated populations, they note that black and
female representation has increased in recent years. Additionally, data from 1980 to
1993 reveals that gender differences within racial groups are very pronounced. For
examole black men’s incarceration rate is eighteen to twenty-five times that of black

women and white men’s incarceration rate is seventeen to twenty-eight times that of
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white women (Daly and Tonry, 1997). The authors also assert that findings yielding no
race or gender effects do not mean these factors do not powerfully influence the criminal
process. They point to sample selection bias, indirect effects, and a failure to differentiate
between race and ethnicity as explanations for such findings. Regardless, they contend that
the effects of both race and gender are context dependent.

Thus, evaluations of the relationship between race and sentencing outcomes have
changed and evolved over timé. While the earliest studies uncovered strong and direct
racial effects (Zatz, 1987), later research using multivariate analyses found little or no
racial impact on sentencing (Hagan, 1974). Subsequent studies, however, revealed
methodological shortcomings in the aforementioned research such as inappropriate
operationalization of variables and/or use of theory, flawed sampling techniques, and the
omission of potential indirect and interaction effects (Kleck, 1981; Hagan and Bumiller,
1983. Hawkins, 1987; Zatz, 1987; Chiricos and Crawford, 1995). Improving upon the
designs and methodology, the most recent studies indicate the persistence of direct and
indirect racial effects in addition to racial interactions with other variables.

Modern research uses the above and similar findings to improve both their
methodology and statistical models as well as enhance the current state of knowledge
concerning the relationship between race and sentencing. Many of these studies include
interactions and account for indirect effects. They reveal the persistence of racial impact
on sentencing outcomes. What follows is a review of recent findings concerning the

relationship between race and sentencing.
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Modern Race and Sentencing Research
The aforementioned studies call for future race and sentencing research to correct

the methodological inadequacies of past research. Each of the following research studies
answers this call by accounting for and incorporating either indirect or interaction effects.
The primary effects uncovered categorize the results.
Indirect Effects

Spohn et al. (1982) highlight many problems associated with race and sentencing
research, attempting to correct those deficiencies with their own analyses.” The authors’
regression analyses indicate direct racial effects on the sentence duration that disappear
when prior record, offense seriousness, and other factors are controlled. Subsequent path
analy ses, however, indicated that race operates indirectly through legally relevant
factors—such as charge, prior record, pretrial status, and attorney type—to sentence
length (Spohn ef al., 1981-2). However, race did retain a significant, direct effect over
the incarceration decision even when other factors, such as offense seriousness and prior
record were controlled. Strikingly, blacks sentenced to prison received lighter sentences
than whites. This leads the authors to conclude that judges make different decisions
based on race when facing those “borderline cases” that could legitimately receive
dispositions of either prison or probation (Spohn et al., 1981-2).
The Victim/Offender Dyad

Incorporating Hawkins’ (1987) suggestions concerning conflict theory, the

following studies examine the impact of the victim/offender race dyad on sentencing.

% These flaws entail the use of small samples, inclusion of few offense types, inadequate controls for both
legal and extralegal factors, inadequate measures of sentence severity, inadequate statistical techniques, and
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Paternoster (1984) examines the proposition that juries are more likely to impose the
death penalty in felony-murder cases involving white rather than non-white victims.
Specifically he investigates the higher probability of black defendants who kill white
victims of receiving the death penalty. Paternoster compares the probability of death
penalty requests in white and black victim cases while controlling simultaneously for
other relevant characteristics in a multivariate analysis (Paternoster, 1984).

His analyses reveal thaf as homicides become more aggravated, differential
sentencing by victim race narrows considerably. For example, in cases with only one
aggravating felony and no other aggravating factors, the probability of death penalty
request is three times higher for those’ who killed whites than for those who killed blacks.
However, for homicides with at least two statutory felonies, probability of death request
in cases involving white and black victims is nearly identical. Additionally, the analyses
reveal that blacks who kill whites are significantly more likely to face prosecutorial death
penalty requests than whites who kill whites while blacks who kill blacks are
significantly less likely to face death penalty requests than whites who kill blacks
(Paternoster, 1984). Thus, Paternoster concludes that victim-based racial discrimination
is present in prosecutorial decisions to seek the death penalty—even when method of
murder is controlled. These patterns suggest that prosecutors operate from race-based
definitions of homicide severity rather than consistent selectivity when seeking the death

penaly (Paternoster, 1984).

failure to disaggregate the sentencing decision into the dispositional and durational decisions (Spohn ef al.,
1981-0).
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Keil and Vito (1989) use the Barnett Scale for ranking homicides in terms of
seriousness to evaluate if blacks commit more heinous murders than whites, thereby
justifving their disproportionate representation on death row. For their analyses, they use
all Kentucky murder convictions between December 22, 1976 and Oqtober 1, 1986.
While: blacks did not commit more heinous murders than whites, the authors found that
prosecutors were more likely to seek the death penalty in cases where blacks killed
whites than in other cases. Moreover, juries were more likely to sentence blacks who
killed whites to death than other victim/offender race combinations (Keil and Vito, 1989).

Baldus ef al (1990) investigate death penalty sentencing in Georgia before,
during, and after the US Supreme Court decisions Furman v. GA and McClesky v. Kemp
(Baldus et al., 1990). Focusing specifically on racial discrimination, the pre-Furman data
reveai both direct and indirect evidence of discrimination. Conversely, the post-Furman
data show no evidence of direct discrimination by defendant race. However, the data
indicate no decline in discrimination based on victim race from pre-Furman levels.* In
fact, the levels were approximately the same or stronger. There was particularly strong
influence in midrange cases where prosecutors and juries have the greatest room for
discretion (Baldus et al., 1990).

Research from other states parallels Baldus ez al’s findings. These results are
consistent with one another despite variations in design and statistical methods as well as
different weaknesses and limitations. Such research concludes that while the number of

capital sentences is greater post- than pre-Furman, there is a nearly complete reversal of

“* Herc., those defendants who killed whites were treated the most harshly.
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the pre-Furman pattern of discrimination against black defendants. However, there is
evidence that blacks who killed whites receive more punitive treatment than those whose
victims were black (Baldus ez al., 1990).

A study by Ralph et al (1992) examined sentencing patterns for Texas murder
cases from 1942 to 1971, comparing those sentenced to death versus those given a life-
imprisonment term. The authgrs found that prior to the Furman decision, the race of the
victim rather than the race of the offender was the primary extralegal variable affecting
sentencing decisions in Texas capital cases (Ralph e al., 1992). While offender race by
itself did not affect death penalty sentencing disproportionately, the defendant’s prior
property crime convictions, prior prison record, and the presence of co-defendants did.
The tvpe of homicide was the greatest single factor in the decision to impose the death
penal'y. However, the victims of the death-sentenced group were typically white, female
strangers (Ralph er al., 1992).

The victim/offender race dyad also affects the sentencing of non-capital cases.
Walsh (1987) examined the sexual stratification hypothesis,* hypothesizing that black on
white sexual assault will be viewed as the most serious, while white on black will be seen
as the least serious form of sexual assault (Walsh, 1987). To investigate this proposition,
Walsh uses data for sentenced sexual assault cases to determine the impact of the
victin/offender race dyad on imprisonment. His analyses revealed victim and offender
race to be a weak but significant factor in determining sentence severity. Blacks who

assauited whites have twice the odds of incarceration of whites who assaulted blacks. In
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regard to sentence length, black intra-racial offenders received more lenient sentences
than white intra-racial offenders. Overall, those who victimized whites received the
harshest sentences while blacks who assaulted other blacks received the most lenient
sentences. Thus, the data and analyses support the sexual stratification hypothesis
(Walsh, 1987).

Spohn (1994) %lso examined the impact of the victim/offender race dyad on
sentencing in additioﬁ to disaggregating her analyses by crime type—another of Hawkins’
(1987) suggestions. She hypothesized that an interactive relationship exists between
victini race, defendant race, crime type, and sentence severity (Spohn, 1994).

Spohn (1994) found that victim/offender race does not affect either sentence
length nor the incarceration rate as predicted. The results indicate that the effects of
victinV/offender race variables, even where significant, are clearly overshadowed by that of
other independent variables. While the dyad does have impact, it is only under certain
circumnstances. For incarceration, its influence is confined to sex crimes. Here, blacks
who sexually assaulted whites were incarcerated at a much higher rate than blacks who
sexually assaulted blacks. In fact the victim/offender race dyad was a better predictor of
incarceration than defendant’s prior criminal record (Spohn, 1994). For sentence length, its
influence was confined to murder—with blacks who killed whites receiving longer
sentences than other victim/offender race combinations.

Additionally, the dyad’s effect was conditioned by the victim/offender relationship.

While there were differences between the groups, most were not statistically significant.

“! This thesis contends that the severity assigned to sexual assault depends upon both the race of the
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However, one significant difference was found for the black/black/non-stranger group.
That particulaf race/relationship combination was significantly more likely to receive
incarceration than the other groups. This finding suggests that discrimination based on
victim race may be confined to black offenders convicted of assaulting black acquaintances
(Spoln, 1994). As expected, both the race of the victim and the race of the offender
affected sentence length. However, unlike the likelihood of incarceration, there was no
interaction between the dyad and the victim/offender relationship for duration of sentence
(Spohn, 1994).
Race and Offense

Hawkins (1987) also calls for research examining how race and offense type
interact to affect sentencing outcomes. Spohn and Cederblom (1991) answer this call by
testing how the liberation hypothesis*? fares as an explanation for racial disparity in
sentencing. The criteria used in determining offense severity were: conviction charge
seriousness, severity of criminal history, whether the victim was a stranger, if the victim
was 1'jured, and whether or not a gun was used in the commission of the offense. The
authors posit that the absence of seriousness as indicated by these factors permits the
introcuction of personal biases into the sentencing process that, in turn, can result in

sentence disparity by race. Specifically, they focus on whether the effect of race on

offender and the race of the victim.

“* The authors posit that the absence of seriousness indicators for a given offense permits the introduction
of personal biases into the sentencing process that, in turn, can result in sentence disparity by race. Thus,
racial disparity in sentencing should be limited to less serious offenses because in these cases, the
approprate sentence is not as clearly defined as it is for more serious crimes. This absence frees juries,
Judges and other court decision-makers to use their own values and sentiments to make sentencing
outconie decisions. Thus, extra legal factors and individual predispositions fill the vacuum left by the
absence of clear severity indicators (Spohn and Cederblom, 1991).
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judicial decision-making varies depending upon offense seriousness (Spohn and
Cederblom, 1991) and examine both the dispositional and durational decisions.

The model combining cases with and without seriousness indicators shows blacks
are siznificantly more likely than whites to be incarcerated but no direct racial effect on
sentence duration. As expected, judges’ sentences became harsher as offense
seriousness increased. However, defendants who incurred pretrial detention or requested
a jury trial received more severe sentences—both dispositional and durational—than
those who did not. Importantly, each factor exhibited a significant indirect racial effect—
with blacks more likely to incur pretrial detention and request a jury trial (Spohn and
Cederblom, 1991). Thus, race operates through these factors to impact sentence severity.

When separate analyses were conducted for offense types of varying severity,
black s were more likely to be incarcerated than whites only for less serious offenses.
Howe:wver, blacks did not face increased sentence duration in comparison to whites—
regardless of offense seriousness. The authors theorize that judges may be more
concerned with black offenders being incarcerated than with how long they are
incarcerated (Spohn and Cederblom, 1991). Overall, these results support the liberation
hypothesis and Hawkins’ (1987) assertions.

Race and Criminal Justice Processing

Similar to the above findings by Spohn and Cederblom (1991) indicating an
interactive effect between race and mode of disposition on sentencing outcomes, other
studies indicate interactive effects between race and criminal justice processing.

Resezrch by Spohn (1992) tested the hypothesis that jury defendants will be sentenced
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more harshly than those that plead guilty or who were tried by a judge. More
importantly, this study also evaluates how race affects this relationship—seeing the jury
trial penalty as a possible source of indirect discrimination (Spohn, 1992).

The methodology is a comparison of the sentences imposed on defendants who plead
guilty before trial; plead guilty at trial; were tried by a judge; and were tried by a jury
(Spohn, 1992).

The results indicate that jury defenciants are sentenced much more harshly than
non-jary defendants. Although more serious offenses were more likely to go to jury trial,
within offense types, those convicted via jury trial still received more severe sentences.
Additionally, defendants convicted of lesser crimes received a double jury penalty
because they were more likely to both be sentenced to a term of incarceration and to
receive longer sentences than comparable defendants who did not demand a jury trial
(Spohn, 1992).

In regard to race, black defendants were more likely than white defendants to be
sentenced to prison. However, there were no significant racial differences in sentence
length. Jury defendants of both races were much more likely to be incarcerated than non-
jury cefendants. However, the penalty was greater for white defendants than for black
defendants—with white defendants who pled guilty at trial receiving longer sentences
than comparable black defendants who pled guilty at trial. The author posits that this is
because white non-jury defendants were less likely to be incarcerated than black non-jury

defendants. Still, both white and black jury defendants were incarcerated at the same rate

(Spohn, 1992).
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Albonetti and Hepburn (1996) explored the factors influencing the prosecutor’s
decision to divert felony drug cases from criminal prosecution into a treatment program.
The authors theorize that prosecutors make causal attributions about the defendant’s
deviaat behavior as a way of reducing the probability of diverting poor risk defendants
into t-eatment in order to reduce uncertainty. They contend that ascribed traits (moral
chara:ter, motivation, behavior), gender (male), minority status, and being older are
linked to a low likelihood of rehabilitation and reduce the likelihood of deferred
prosecution (Albonetti and Hepburn, 1996).

Using data from 5,554 prosecutable Maricopa county cases, the authors conducted
a logit analysis to estimate the dichotomous diversion decision. The results indicated that
the likelihood of diversion is significantly decreased if the defendant has a prior record of
arrests. Minority status, being older, male or charged with more than one count also

decreased the likelihood of diversion (Albonetti and Hepburn, 1996). Proposing that the

+ defendant’s minority status, gender, and age conditions the impact of prior record

diversion, this study also tested for interactions. Contrary to expectation, the only
significant interaction was between prior record and minority status. Here, minority
status increases the odds of receiving diversion, but this interaction is only significant for
the younger defendant group. Thus, the authors conclude that the effect of minority
status among defendants with a record of prior arrests actually increases the odds of

diversion (Albonetti and Hepburn, 1996).
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Race and Employment
Two recent studies (Chiricos and Bales, 1991; Nobiling ez al., 1998) explore the

relationship between offender unemployment, age, and race/ethnicity and their impact on
sentencing outcomes. Chiricos and Bales (1991) examine the proposition that—
regardless of other factors—unemployed defendants will be sent to prison more often
than employed defendants. Th_e authors disaggregate the data in order to distinguish
between pretrial and post-trial incarceration and examine the influence of employment
status throughout the criminal justice process. Their analyses reveal that employment
status had no significant influence over charging, mode of disposition, or conviction
decisions. However, unemployed defendants were more likely to be incarcerated—both
pre and post-trial than their employed counterparts. Unemployment status also increased
the duration of pretrial detention but not post-trial detention (Chiricos and Bales, 1991).
After exploring these direct effects, the authors turn to how employment status
migh interact with crime type to impact offender incarceration. This analysis—
controlling for crime, prior record, and other factors—found that employment status had
a strong impact on the odds of incarceration for violent, property, and public order
crimes. However, this effect was consistently stronger across crime types for the pretrial
than post-trial incarceration decision—with the exception of violent crimes (Chiricos and
Bales, 1991). When defendant race, gender and age are included in the analyses, the
results reveal a pattern of mitigating effect for age but aggravating effect for race on the

incarceration decision. Again, this effect was stronger for the pretrial than the post-trial

decision.
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Additionally, several dummy interaction terms for race and unemployment were
developed and run in separate analyses. Across crime type, unemployed blacks were
consistently most likely to be incarcerated. Thus, race and unemployment interact to
increase the odds of incarceration. Additionally, crime type, race, and employment
interact to increase the probability of incarceration for employed blacks who were
convicted of drug offenses. However, all the above effects have more impact on pretrial
than 1;ost-tﬁal detention decisions, with the latter effect disappearing completely in some
analyses. Surprisingly, for drug crimes, race and employment interacted so that being
black employed, and convicted of a drug offense increased the probability of being
incarcerated (Chiricos and Bales, 1991). The findings demonstrate employment status to
be a better predictor of sentence severity than race. However, the interaction of the two is
more powerful than either one alone. Thus, race and employment status interact,
increasing the influence of both on sentence (Chiricos and Bales, 1991).

Nobiling et al (1998) report similar results—exploring the relationship between
the offender’s unemployment status and sentence severity. The authors hypothesize that
unemployed offenders will be more likely to receive incarceration as well as longer
sentences than employed offenders. Specifically, they contend that offender employment
status will affect sentence severity for male offenders, for black male offenders, for
youny male offenders, and for young black male offenders (Nobiling ez al., 1998).

Using data composed of Chicago and Kansas City felony offenders sentenced in
1993, the analyses reveal inter-jurisdictional variation in the influence of various factors.

Primarily, unemployment had a direct effect on the decision to incarcerate in Kansas City
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but not in Chicago. Conversely, unemployment had a direct affect on sentence length in
Chicago but not in Kansas City (Nobiling et al., 1998). In addition, unemployment
interacted with offender characteristics—specifically race and ethnicity. The
afore:nentioned effects of employment on incarceration and sentence length disappeared
for wnite offenders in both locations. Again, differences in location were discerned. In
Chicego, unemployment increased the odds of incarceration for males, young males, and
black males as well as for Hispanic males. However, in Kansas City it-influenced the
incarceration decision only for black males (Nobiling ez al., 1998).
Race and Area/Jurisdiction

Citing Blalock’s power-threat hypothesis, Hawkins (1987) suggests that the
impact of race on sentencing may vary by area. Spohn and DeLone (2000) use data from
three large urban jurisdictions® to investigate the effect of both race and ethnicity on
sentencing and determine how that effect varies by jurisdictional context. They
hypothesize that race and ethnicity each will have a direct effect as well as interact with
offense seriousness, prior record and employment status to impact sentence severity
(Spotn and DeLone, 2000).

The analyses revealed racial and ethnic effects that varied by jurisdiction. For
example, while both blacks and Hispanics had a higher probability of imprisonment than
whites in Chicago, only Hispanics had higher odds of imprisonment in Miami. There

were no racial or ethnic™ effects on the incarceration decision in Kansas City. As

** These cities were: Chicago, IL; Kansas City, MO, and Miami, FL
“ Becise of small numbers of Hispanics in that jurisdiction, the effect of ethnicity could not be estimated
for Kaasas City
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expected, legal variables significantly affect the odds of imprisonment. However,
extralegal factors such as gender, pretrial detention status, and mode of disposition also
played a role (Spohn and DeLone, 2000). In regard to the length of imprisonment,
analyses revealed no direct effect of race or ethnicity in any of the three jurisdictions.
While offense seriousness and the number of conviction charges were significant legally
relevant factors, mode of diqusition was the only extralegal factor with significant
influence over the durational decision (Spohn and DeLone, 2000).

When interactioﬁ analyses were conducted, different racial and ethnic patterns
were again found by jurisdiction. For example, employment status and prior record
interacted with race and ethnicity in Chicago to impact the incarceration decision but not
in Miami or Kansas City. Similarly, only in Miami did the interaction between ethnicity
and having had a prior prison term have a significant effect on the odds of imprisonment.
Finally, race and ethnicity interacted with employment status in Chicago and with
conviction charge type in Kansas City to influence sentence duration (Spohn and
DeLone, 2000).

Similarly, Baldus er al’s (1990) investigation of Georgia death penalty sentencing
reveal differences in treatment by race for urban and rural jurisdictions—with blacks
having the disadvantage in rural areas and white defendants having disadvantage in urban
areas (Baldus ez al., 1990). Additionally, as mentioned previously, Nobiling ef al’s

(199¢) findings indicate that the impact of race, ethnicity, and employment status vary by

jurisdiction.
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Conclusions ) ,
The above findings indicate the validity of Hawkins’ and Zatz’s assertions

regarding the importance of acknowledging and incorporating designs beyond the simple
linear additive model in studies of race and sentencing. Race indirectly operates through
other factors to influence sentence outcomes. Additionally, race interacts with multiple
factors and in various ways to affect sentencing. Clearly, modern race and sentencing
research must build upon these findings and incorporate them into their designs. Yet,
befor: this can be done, theoretical explanations for these findings must be explored.
Theoretical Perspectives

Theories of Race and Crime

At the beginning of this century, theoretical perspectives on the racial disparity in
arrest and incarceration rates focused on demonstrating black disadvantage, refuting
biological inferiority arguments, and identifying the effects of white prejudice and
discrimination on blacks. Such explanations generally accepted a thesis of black
differential involvement in crime and focused on societal causes. These theories share
recunring themes of synchronicity of black and white crime rates, the effects of urban life
on crime, slavery’s contribution to black criminality, and the relationship between
econcmic deprivation and crime (Hawkins, 1995).

While such theories succeeded in replacing social Darwinistic theories, they also
contr:buted to racist biases because they saw crime as pathology rather than a social
const uction. Instead of looking at how the system contributes to the disparate
representation of blacks in crime, they focused solely on what black social characteristics

contnbuted to their increased criminality (Hawkins, 1995).
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Modern theoretical approaches to explaining the racial disparity in crime and
imprisonment 'attempt to remedy the deficiencies of their predecessors. Unlike the
historical theories that only sought to explain differential involvement, contemporary
theoretical perspectives have an additional frame of reference. They define their
paraneters in terms of either disproportionate minority involvement in crime or racial
bias i1 the criminal justice system (Sabol, 1989; Tonry, 1995). Most empirical research
supports the disproportionate involvement thesis (Hindelang, 1978; Blumstein, 1982).4
Thus, in recent years, it has become widely accepted that the disproportionate back
representation in arrest and incarceration stems mainly from disproportionate
involvement rather than the prejudice of criminal justice officials (Tonry, 1995).
However, as mentioned previously, drug offenses are an important caveat to the previous
staterhent (Tonry, 1995).

Race and Sentencing Perspectives

As the above discussions indicate, race impacts discretionary decision-making in
the criminal justice system. Clearly, sentencing decisions are not exempt from this
influence. However, unlike theories of race and crime, theories seeking to explain the
relationship between race and sentencing do not fall neatly onto either end of the
aforeinentioned continuum. Rather, the following summary of recent theoretical attempts

to explain racial disparity in sentencing outcomes as well as the mechanism by which

** However. some results suggest that the racial disparity may be the result of the amount of discretion

permitied in the handling of a case—a factor that is inversely related to the offense seriousness (Blumstein,
1982; sabol. 1989; LaFree, 1995).
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defendant race impacts judicial decisions demonstrates that race and sentencing theories
show elements of both differential involvement and discriminatory treatment.

Albonetti’s (1991) “bounded rationality” approach to the relationship between
race and sentencing merges the structural organizational approach with the secial
psychological orientation to explain judges’ discretionary use of information in the
sentencing process (Albonetti,» 1991). Here, organizational attributes, environmental
characteristics, and personal experience interact to influence judicial decision-making.
Specifically, Albonetti (1991) contends that judges attempt to reduce the uncertainty of
an offender’s likelihood of future recidivism by developing a “patterned response” for
evaluating the defendant before them. Here, judges use stereotypes linking race, gender,
and previous criminal justice processing decisions to assess an offender’s likelihood of
recidivism (Albonetti, 1991). As a result, characteristics associated with increased
recidivism risk, such as minority status, often affect judicial discretion to increase
sentence severity. Thus, according to Albonetti’s thesis, the nature of sentences imposed
as well as the existing disparity and discrimination in sentencing are explained by judicial
causal attributions designed to reduce uncertainty (Albonetti, 1991).

Dixon (1995) approaches this issue from a slightly different angle. Using a
combined “‘substantive political/organizational approach,” Dixon contends that racial
dispa-ity is the result of institutionalized but indirect political processes. Here, the
mission of political and organizational maintenance undermines legal rationality, causing
extralegal variables, such as race, to affect sentencing outcomes. Under the guise of

organizational maintenance, the courts and their actors encourage white offender to plead
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guilty—thereby reducing their sentences. Conversely, racial minorities are processed in
ways prohibitii/e of such sentence reductions (Dixon, 1995). Thus, organizational
expediency and political motivation explain the racial disparity present in sentencing
outcomes.

Ulmer and Kramer (1996) forward a “substantive rationality” explanation for
racial disparity in sent;ncing. This perspective, similar to Albonetti’s (1991) “bounded
ratior aiity,” entails ju;iicial consideration of offender’s individual characteristics,
circuinstance, and needs as well as the sentencing consequences in determining the
ultimate sentence (Ulmer and Kramer, 1996). They argue that judges take perceived
offender dangerousness, rehabilitation potential, and the practical consequences of
sentencing into account in reaching a sentence. Like “bounded rationality,” “substantive
rationality” is argued to produce unwarranted racial disparity through the attribution of
negative qualities to non-white defendants. However, the unique portion of “bounded
rationality” is the incorporation of local court variation into the theory. Ulmer and
Kramer (1996) cite the individual interpretations of substantively rational sentencing
criter a by local court actors as a large potential source of disparity in sentencing
outcomes. Applying this perspective to structured sentencing, they note that despite the
goals of such systems, substantively rational considerations will remain entrenched
sentencing (Ulmer and Kramer, 1996).

Finally, Steffensmeier ez al. (1998) put forth a “focal concerns” explanation of
racial disparity in sentencing. Here, three major issues influence judicial decisions

regarding offender sentences. These are offender blameworthiness and degree of harm,
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community protection, and practical consequences (Steffensmeier et al., 1998). While
judges rarely have complete information on any of these issues, they often directly affect
or int2ract to impact sentencing outcomes. Like Albonetti’s “bounded rationality,” in the
“foca: concerns” perspective, judges use a ‘perceptual shorthand’ linked to offender
characteristics such as race, age, and gender to evaluate defendants and their likelihood of
recidivism (Steffensmeier et q{., 1998). Specifically, racial, gender, and age disparity
arise from specific offender groups (young, black, and/or male) being perceived by
judges as more dangerous and crime prone than other offender groups. These judicial
perceptions, in turn, impact sentence severity through use of incarceration and sentence
length—with the combination of these three characteristics producing the most severe
sentences.

Each of the above theories is useful in explaining racial sentencing disparity under
state sentencing systems. Yet, are any of them really applicable to federal level
sentencing where the sanction is dictated either by statute or by the presumptive
Guidclines? The unique make-up of the federal sentencing system dictates both a yes and
no response. For example, both Albonetti’s (1991) and Steffensmeier ez al’s (1998)
‘perceptual shorthand’ undoubtedly influences federal sentencing. However, rather than -
simply influencing judicial sentencing decisions, it more likely has stronger impact by
chanreling federal prosecutorial discretion in charging and the use of substantial
assistance motions. Similarly, Dixon’s (1995) political/organizational approach seems to

be an accurate description of federal sentencing judges’ decisions—particularly departure
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decisions—as they must keep in mind possible appeal as well as potential reversal by the
circuit court.

When addressing federal sentencing—particularly for drug offenses—the conflict
perspactive must also play a role. Some suggest that the current war on drugs—either
purpesefully or unintentionally—vilified and decimated the US black population—
particularly young males (Chambliss, 1995; LaFree, 1995; Tonry, 1995). This
perspedive gains credence given that the rate at which blacks are arrested for drug
offenses escalated dramatically in the past decade, blacks are more likely to be arrested
for drugs than whites, and the racial arrest ratios for drug crime do not accurately
represent actual racial involvement in drug offenses (Blumstein, 1993). In addition,
urban police departments often focus their efforts on low socio-economic status
neighborhoods—which are often minority neighborhoods—mainly because it is much
easier to make arrests in such socially disorganized areas—particularly for drug crimes.*
These factors, in combination with the practice of filing “ordinary street crime” in federal
courts, theoretically produce significant racial disparity in federal drug sentences (Tonry,
1995, However, the conflict perspective may be a better description of both arrest and
law-making practices than of federal sentencing decisions.

Ultimately, all of the above perspectives must be kept in mind when addressing
the impact of race on federal sentencing. Clearly, each step in the criminal justice

process, from enactment of specific statutes, the arrest decision or prosecutorial charging

“® This is because of higher levels of “street” lifestyles and activities as well as the increased ease of
penetr.iting social networks in socially unstable and disorganized communities (Tonry, 1995 105-106).
This eifect is compounded by the fact that the productivity of individual officers is traditionally evaluated
in ternis of the number of arrests made (Tonry, 1995).
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practices, influences federal sentencing outcomes. Likewise, potential subsequent steps
play & role in the issuance of departures. Thus, based upon the above findings and
observations, this research takes an integrated theoretical approach.

Conclusion

As demonstrated by the aforementioned studies, race influences the sentencing
decision. Clearly, racial effects are not as simple or straightforward as was once thought.
Yet, mbst research findings are inconsistent with one another, making it is impossible to
draw conclusions as to sow or when race makes a difference that are applicable to all
jurisdictions. This inconsistency suggests that the influence of race is fluid rather than
static with its impact and meaning changing over time, place, and circumstance. The
above research demonstrates the importance of identifying and controlling for these
inter\ ening factors in an attempt to create a more accurate approach to evaluating the
relationship between race and criminal sanction. This is a particularly difficult
propcsition given the way that racial effects have been viewed and identified has changed
so dramatically over time.

The current research operates from the assumption that Zatz’s assertion that
discrimination has merely changed forms—from overt and direct to covert and indirect—
is truc. In addition, multiple theoretical explanations for the presence of racial disparity
in current federal sentences are acknowledged and taken into consideration. However,
other research must be examined and questions answered before this study’s approach is

addressed. For example, how does the influence of race change under determinate
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sentencing? To answer this and other questions, literature regarding the implementation

and evaluation of structured sentencing must be addressed.
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CHAPTER THREE: DETERMINATE SENTENCING AT THE
STATE LEVEL

Much of the research regarding determinate sentencing is conducted at the state-
level. Although there are wide differences between the federal and the various state
systemns, such findings are important to this investigation. First, prior federal level
sentencing research indicates that federal courts reflect the political culture of the state in
which they are located (Heydebrand and Seron, 1990). Thus, the findings of state
determinate sentencing research have direct implications for both the federal courts
locate:d within those states and those courts’ use of federal determinate sentencing.
Second, differential state-system use of determinate sentencing (BJA, 1998) reflects
differential support for structured sentencing in the states—which may, in turn, be
indicative of support for federal determinate sentencing. Third, such research
demonstrates the effectiveness of structured sentencing at reducing sentence disparity.
While the implementation or underlying rationale behind such reforms varies from state
to state as well as from state to federal, the underlying goal of disparity reduction remains
constant (Miethe and Moore, 1985). Any findings concerning the success of such
initiatives at reducing disparity, regardless of the level of analysis, are relevant to all future
studies that seek to evaluate the same topic.

Reviewing the Commission systems employed by Minnesota, Pennsylvania, and
Washington, Tonry (1987) concludes that Commission systems enjoy high levels of
compliance, change sentencing patterns, often increase sentence length, decrease sentence

dispasity, do not affect trial rates, but may result in some circumvention through charge and
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plea bargaining. Tonry goes so far as to call such systems “the most promising of the
recent sentencing innovations” (Tonry, 1987). Using the laws of Michigan, Massachusetts,
and New York, Tonry also proffers several specific conclusions about mandatory
minimums. Namely, both attorneys and judges take steps to avoid their use, they increase
dismissal rates, and defendants convicted of them are sentenced more severely resulting in
such defendants attemgting to delay sentencing. However, the probability of receiving a
prison sentence remaix;s unchanged*’ (Tonry, 1987).

-Both sets of Tonry’s identifying characteristics can be compared to current
research findings concerning state guideline systems and mandatory minimum statutes.
The rasults of these comparisons, in turn, can be used to formulate hypotheses as to
whether or not it is the Mandatory Minimums alone or the Guidelines that produce the
discerned federal sentencing disparity. Thus, what follows are state-level findings on
sentencing guidelines and mandatory minimum statutes.

Guidcline Sentencing

In the 1980s, sentencing guidelines were promulgated in several states. Much of
the research surrounding state guideline systems revolves around the differences between
state systems, their impact, and their effectiveness at reducing the influence of extra-legal

factors in sentencing. The following is a chronological review of each category of state

sentencing guideline research.

“"This is because the increase in prison sentence dispositions is offset by the increased dismissal rate.
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Differences Among State Guideline Systems
Kramer et al (1989) employ a simulation methodology to quantify and compare

the sentencing guidelines of Minnesota, Washington and Pennsylvania—the first three
states to promulgate guidelines. The authors explore how the various purposes of the
sentencing reform as well as their sentencing philosophies and statutory constraints
influenced guideline development in each state (Kramer ez al., 1989).

Each state system was based on different sentencing rationales. While both
Minnesota and Pennsylvania used, to differing extents, a “modified just deserts”
philosophy, Pennsylvania had no primary rationale for sentencing. Instead it
incorporated the various rationales of ‘just deserts,” incapacitation, rehabilitation and
deterrence into the design of its guidelines (Kramer ez al., 1989). In addition, there were
substantial differences in statutory constraints on sentencing in each state. For example,
both Minnesota and Washington were required to take prison resources into account
while Pennsylvania was not. The authors hypothesized that these differences will be
reflected in differences in degrees of judicial discretion permitted. Specifically, they
expect that Pennsylvania’s guidelines will allow more judicial discretion than those of
Minnzsota or Washington (Kramer ef al., 1989).

To investigate this proposition, the authors used Pennsylvania data composed of
all oftenders convicted for rape, assault, burglary, arson, murder, or theft in 1984. Using
the characteristics of these cases, they determine an offense gravity score for each state.
For Pennsylvania the actual conviction offense is used while the equivalent conviction
offenses for Minnesota and Washington are identified and used. Next, Kramer et al.

computed prior record scores by applying each state’s guidelines to the offender’s felony
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record (Kramer ef al., 1989). Finally, they calculated the corresponding guideline range
for each state,‘comparing the midpoints, upper and lower extremes, and width of each
state’s guideline ranges.

The results of these analyses reveal that the guideline ranges in Pennsylvania are
significantly wider than Minnesota’s ranges. Washington’s ranges were the narrowest
overall. However, the data suggest that violent offenses affect the width of the guideline
ranges differently in each state. In Pennsylvania and Washington the range width is
greater for violent than nonviolent offenses. Yet, the reverse is true in Minnesota.
Additionally the overall midpoints of the ranges are very similar and vary by no more
than two months. These findings suggest considerable comparability between the
guidelines of the three states—with Pennsylvania being the least similar to the other
states (Kramer ef al., 1989).

From these analyses, the authors conclude that Pennsylvania’s guidelines allow
more discretion and prescribe slightly more severe sentences than those of Washington or
Minnesota. Their examination of guideline widths lead Kramer ef a/ (1989) to surmise
that guideline scope and sentencing rationale influence the amount of guideline discretion
permitted. The authors contend that this suggests a possible link between guideline
substance and the contextual factors surrounding their development. The results reveal
that variations in the aforementioned factors led to measurable differences in the amount
of jucicial discretion allowed under the guidelines as well as the overall severity of the

guideline sentence recommendations (Kramer ef al., 1989).
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Evaluations of Impact ' _
Kramer and Lubitz (1985) evaluated Pennsylvania’s sentencing guidelines, first

examining post-guideline sentencing practices by assessing guideline compliance and the
impact of race. Next, they compared the 1980 pre-guideline sentences from twenty-three
representative counties to the 1983 post-guideline sentences from those same counties,
using a simple before-after design. The purpose was to identify any changes in
sentencing disparity, rural versus urban sentencing, and incarceration decisions (Kramer
and Lubitz, 1985). Kramer and Lubitz claim strong guideline compliance, finding only a
12 peréent departure rate. The authors contended, however, that this measure is
deceptively high because the lower level offenses are given wide judiciary discretion
under the guidelines—thereby artificially inflating their compliance levels. Based on
their analyses, the authors also concluded that the Pennsylvania guidelines do not
produce racial disparity (Kramer and Lubitz, 1985).

Next, the authors compared the levels of guideline compliance in 1983 to the
levels of guideline consistency in 1980 sentencing decisions. Not surprisingly, there was
little consistency between the guidelines and 1980 sentences. However, based upon this
comparison, the authors concluded that the guidelines changed Pennsylvania sentencing
practices. Moreover, the authors assert that the guidelines reduced sentence variation
between judges. Finally while the authors concede that sentence severity increased with
the introduction of the sentencing guidelines, they contend that it is difficult to attribute
this to the guidelines exclusively because such a trend existed before the guidelines were

introduced (Kramer and Lubitz, 1985).
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There have been a number of studies evaluating the impact of Minnesota’s
guidelines (Miethe and Moore, 1985; Moore and Miethe, 1986; Miethe, 1987,
Stolzenberg and D'Alessio, 1994; D'Alessio and Stolzenberg, 1995). Miethe and Moore
(198%) examine how Minnesota’s guidelines impact sentencing outcomes. Specifically,
this siudy seeks to determine if Minnesota’s sentencing guidelines have reduced
sentencing disparity by changing case-processing and sentencing determinants. It uses a
“before and after” design to model changes in the influence of case and social attributes
on incarceration, length of imprisonment, and charging and sentence negotiations (Miethe
and Moore, 1985). The data included the district court felony cases for eight counties
convicted in fiscal year 1978 and for the eighteen months following the guidelines’
enactment in May 1980. The dependent variables are prison and jail incarceration,
sentence length as well as the presence of charge reductions and negotiated reduced
sentences. The independent variables included legally prescribed,* case processing,* and
offender personal® factors.®® Two sets of analyses were conducted. The first was a trend

analysis to compare pre and post-guideline practices while the second was a series of

“ These are offense severity, criminal history, presence of a weapon and whether it was a crime against a
person

“ These are mode of disposition, type of jurisdiction, number of offenses charged and convicted, and the
initial offense severity

%0 These are age, gender, race, marital status, education, and employment status

*! Intwtively. there may be collinearity problems between 1) number of offenses charged and number of
offenscs convicted; 2) initial offense severity and final offense severity; 3) offense severity and presence of
a weapon; 4) offense severity and crime against person; 5) initial offense severity and presence of a
weapon, 6) initial offense severity and crime against person; 7) presence of a negotiated sentence and mode
of disposition and 8) education and employment status. However, the authors do not indicate that any
collinearity diagnostics were performed or used in selecting the included variables. Additionally, although
they acknowledge the problems associated with using OLS on dichotomous dependent variables, they still
use this technique in their analyses. However, extralegal factors continue to have indirect influence through
pre-sentencing and case attributes not under the guidelines’ purview (Miethe and Moore, 1985)
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OLS regressions—one pre and one post-guideline for each dependent variable (Miethe
and Moore, 1985).

The results reveal that pre and post-guideline models for each sentencing decision
were significantly different. In both time periods, prison sentences were significantly and
directly related to convicted offense severity, prior record, mode of disposition, the
presence of a negotiated sentence and multiple counts of conviction. However, the
impact of other variables differed by time period—with race, employment status, and the
presence of a charge reduction having more pre-guideline impact than post-guideline on
prison incarceration. The analysis of sentence length also demonstrated reduced post
guideline influence of offender marital status and jurisdiction but increased impact of
crimiaal history. However, across both time periods, the most important predictor of
sentence length remained convicted offense severity. For both imprisonment and
sentence length, the influence of prior record and offense seriousness increased while that
of socioeconomic attributes decreased. From these results, the authors conclude that the
Minnesota guidelines were generally successful in reducing the influence of extralegal
factors on sentencing decisions (Miethe and Moore, 1985).

Conversely, for decisions outside the purview of the guidelines, the picture was
not as optimistic. The imposition of jail terms was not significantly different across time
periods and extralegal factors retained significance. However, there were significant
differences between pre and post-guidelines for both charge reductions and sentence
negotiations. Yet, extralegal factors retained significance for both. Still, these results did

suggest that fears of guideline circumvention through either of these latter dependent
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variables were without support. However, despite the reductions in the direct influence
of extralegal fﬁctors, the authors note that substantial indirect effects remain. For
example, race operates indirectly through criminal history to impact the sentencing
decision (Miethe and Moore, 1985).

Another study of Minnesota’s sentencing guidelines, Moore and Miethe (1986)
exam:ne whether the %uidelineg are effective in reducing racial disparity as compared to
cases which do not fail under their purview. To do this, they first estimated the levels of
guideline compliance. Next, they estimated the effects of departures and use of
consecutive versus concurrent sentences to assess their impact on overall sentence length.
Finally, they compared outcomes for cases falling under the guidelines to those outside
guideline authority for the same time period (Moore and Miethe, 1986).%

The results indicate that guideline prescribed factors and legally permitted
departures explain most of the sentencing variance in Minnesota while the impact of
extralegal factors is minimal. The guidelines significantly enhance the predictability and
uniformity of sentences as well as reduce the influence of extralegal factors. In addition,

these results indicate high levels of compliance with both the letter and the spirit of the

*2 There are several problems with the methodology of this study. Primarily and as the authors admit, they
improperly use OLS to estimate dichotomous dependent variables when they should have used Logit.
While they attempt to explain the rationale behind this choice, the reasoning is insufficient justification. In
additicn, the authors failed to run a zero order correlation among the independent variables or any
collincarity diagnostics. The results of Table Two (Moore and Miethe, 1986: 265) manifest symptoms of
multicollinearity. For example, the extremely and inordinately high R for the dependent variable PRISON
is indicative of severe potential collinearity. Given that both SEVERITY (the seriousness of the convicted
offensc), WPNUSE (whether a weapon was used in the offense of conviction), and PERSON (whether the
offendar was convicted of a crime against a person) were all used together in estimating the PRISON
model. they are likely to be sources of collinearity as both WPNUSE and PERSON are used in determining
SEVERITY. Such collinearity should be present in ali models using these three variables together,
however the degree manifestation in the R? will vary by their impact on the dependent variable. As a result
of this potential collinearity problem, the validity of the reported results is questionable.
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guidelines in regard to both type and length of sentence as well as use of departures.
Howe:ver, the authors note that the data indicate an increased propensity for sentence
alteration to what the courts sees as an appropriate sentence in the prison/no prison
decision as opposed to the length decision (Moore and Miethe, 1986).

In their comparison of guideline sentences to those that fall outside the guideline
purview, Moore and Miethe (1986) find that the guidelines significantly enhance the
predictability and uniformity of the sentences meted out as well as reduce the influence of
extralegal factors. As a result, the authors recommend broader use of presumptive
guidelines to overcome court resistanﬁe and assure compliance (Moore and Miethe,
1986 ).

A third study of the Minnesota guidelines (Miethe, 1987) is based on the premise
that if'limitations on sentencing discretion are imposed in one area, that discretion will be
displeced to and compensated for in other areas. Minnesota’s sentencing guidelines are
seen s a primary example of just such a discretion-limiting intervention (Miethe, 1987).
Miethe contends that any increases in plea bargaining rates or the importance of offender
characteristics after guideline implementation would be evidence supporting “hydraulic
displacement of discretion (Miethe, 1987: 159-160).” Moreover, he expects that such
adaptations would be more pronounced in the second year of guideline implementation
than in the first—as this time lapse permits greater practitioner familiarity with the new
system (Miethe, 1987). To investigate these possibilities, Miethe uses Minnesota district

court felony convictions for fiscal year 1978 (two years before guideline

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



87

implementation), for the first eighteen months of guideline implementation (May 1980 to
October 1981)‘ and for an additional twelve month period (October 1981 to September
1982’.. The independent variables included offense, processing, environmental, and
offender characteristics (Miethe, 1987). Time-specific models were used to determine
changes over time.

Contrary to expectation§, the results suggest that prosecutorial charging and plea-
bargaining practices remained stable across pre and post guideline periods. Initial
charging practices exhibited no significant changes. Moreover, regardless of tiﬁae, felons
who used dangerous weapons, participated in multiple crimiﬁal incidents or were male
were initially charged with more serious offenses than their counterparts. Additionally,
across time, defendant demographics had little net impact on dismissal or plea agreement
rates- —although after guideline implementation, unemployed felons were less likely to
gain sentencing concessions than employed felons. Contrary to expectations of hydraulic
displacement, the influence of social factors on whether an offender received charge or
sentence concessions did not increase appreciably post-guideline implementation. Rather,
the importance of defendant characteristics remained relatively stable in the post
guideline periods. Moreover, there was little circumvention of guideline goals via non-
regulated prosecutorial practices. While initial charging and plea-bargaining practices
did change after the guidelines, these changes did not circumvent the goals of sentence

neutrility and uniformity (Miethe, 1987).
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Citing the weaknesses and limitations™ of previous research concerning the
Minnesota seritencing guidelines, Stolzenberg and D’ Alessio (1994) used an interrupted
time series design to evaluate the guideline’s long term effectiveness. Additionally, they
use a new definition of disparity—unwarranted sentence variation that cannot be
attributed to legally relevant sources (Stolzenberg and D'Alessio, 1994: 303). The results
showed that the guidelines initiglly and dramatically reduced disparity for both
incarceration and length of imprisonment. However, the inequality levels for the
incarceration decision began to revert to pre-guideline levels as time passed (Stolzenberg
and D'Alessio, 1994).

In a subsequent evaluation of the Minnesota guidelines, D’ Alessio and Stolzenberg
(199%) note that previous studies evaluating the effects of the Minnesota sentencing
guidelines found that they reduced existing sentence disparity while keeping the prison
populations within capacity limits. Here, however, the authors evaluate the impact of the
guidelines on jail populations. Prior research indicates that the jail population increased
markedly after guideline implementation but there are competing explanations for this
increase. The first is that it is merely the continuation of a preexisting trend, the second is
that the sanctioning of property offenders accounts for the increase, and the third is that
judges circumvented the guidelines in order to maintain compliance with the prison
capacity limits. The authors investigate the validity of these competing explanations using

an interrupted time-series design®* (D'Alessio and Stolzenberg, 1995).

** These include the reliance upon the weak one-group pretest/posttest design and poor operationalization
of sentence disparity

% D’Alessio and Stolzenberg’s use of interrupted time series is not without problems. One question is
whethcr or not this should be an interrupted time series design because there are three interventions rather
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Their analysis confirmed that an increase in jail population followed the
imple mentation of the Minnesota guidelines. It also revealed that jail rates were
significantly affected by five variables: the non-prison sentenced offender rate, the onset of
the guidelines, the 1989 guideline modifications, offense seriousness, and an interaction
betwe-en mitigated departures and the prison population rate. Thus, the third hypothesis of
judicial circumvention is corrobprated because the effect of mitigated dispositional
departures is significant only when prison populations are high. D’Alessio and Stolzenberg
conclude that the jail population increase stems from judges’ motivations to circumvent the
guidelines in order to meet prison capacity limitation standards (D'Alessio and Stolzenberg,
1995

Ulmer and Kramer (1998) use Pennsylvania state and qualitative multi-county
data to examine how guidelines are used differently by location (Ulmer and Kramer,
1998 . Specifically, they postulate that the guidelines will be followed to varying degrees
and used in different ways depending upon the local ideologies, interests and levels of

discretion. They distinguish the formal properties of guidelines—such as codified scales,

than onie. These are the guideline implementation, the 1983 modifications, and the 1989 modifications.
Their presence does not allow for an uninterrupted span of specific treatment times. Moreover, the pre-
treatment time is too short (thirteen months) as compared to the post treatment time (144 months) to allow
for meaningful interpretation of the differences. Thus, there would appear to not be enough time for the
analys:s.

Additional to this, Moody and Marvell (1996) point out the problem of missing data in D’ Alessio
and Stolzenberg’s study, which would bias their regression results. Also, they note that D’ Alessio and
Stolzenberg’s ARIMA modeling of the effect is incorrect. Finally, they contend that the choice of years
biased the results—apart from the problems caused by the missing and excluded data (Moody and Marvell,
1996). Stolzenberg and D’ Alessio (1996) argue these assertions and attempt to refute them (Stolzenberg
and D'Alessio, 1996). Land and McCleary’s subsequent piece, asserts that D’ Alessio and Stolzenberg’s
listwis: deletion of the data in contention seriously damaged and reduced the power of their design, mainly
because their missing data was non-random. However, they contend that both sets of authors ignore the
issue cf statistical power—making the analyses of both questionable (Land and McCleary, 1996).
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rules, and enhancements—from the informal properties—the way in which the guidelines
are actually used in practice. The focus of their paper is an investigation of the latter and
how such properties condition case processing strategies (Ulmer and Kramer, 1998).
Based upon their analyses, Ulmer and Kramer conclude that court actors use the
guidelines to deal with case processing uncertainty and further their own organizational
and political interests. Such inferests are conditioned by the local context (Ulmer and
Kramer, 1998).

The Correlates of Sentencing under State Guidelines

Steffensmeier ef al (1993) assess the influence of gender on judges’ imprisonment
decisions under the Pennsylvania guidelines using sentencing data from 1985-1987. The
data indicate that gender, net of other factors, has a small effect on the likelihood of
imprisonment—with females having a slightly lower likelihood of incarceration than
males. However, gender had negligible effect on sentence duration (Steffensmeier et al.,
1993). These findings indicate that when men and women appear in criminal court in
similar circumstances and are charged with similar offenses, they receive similar
treatnent.

Dixon (1995) uses 1983 sentencing data from seventy-three Minnesota counties to
examne location differences in the use of the Minnesota sentencing guidelines. In
addition, she interviews various judicial administrators and surveys the chief prosecutor
of each county used. Her dependent variables are incarceration and sentence length while

the independent variables are composed of case, processing, environmental and offender

characteristics.
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When imprisonment is regressed on the racial, legal, and processing variables,
only plea and‘the legal variables are statistically significant. The same is true of sentence
length. However, Dixon does find that the impact of both legal (case characteristics,
prior record) and extra-legal (processing, offender characteristics) factors on the odds of
incarceration and sentence length vary by court contexts—particularly the level of
prosecutorial and judi}pial bureaucratization (Dixon, 1995). While legally relevant
variables have the str'ongest influence regardless of locale, the weight associated with
these and other extralegal factors—such as mode of disposition and offender race—varies
by location (Dixon, 1995). These findings effectively demonstrate that implementation
of sentencing guidelines does not eliminate sentencing outcome variation between courts
under the same system because formal and informal inter-court organizational differences
will always remain.

Steffensmeier ef al (1995) examine the impact of age on sentencing under the
Penncylvania guidelines because little is known about the effects of age on criminal
sentencing and most research either assumes judges will be lenient with elderly offenders
and/or suffers from methodological shortcomings. They use statewide Pennsylvania data
from 1989 to 1992 (Steffensmeier ez al., 1995). Their initial analyses reveal modest
support for the hypothesis that judges are reluctant to incarcerate older offenders or those
under the age of twenty-one but are more willing to incarcerate offenders who are in their
20s and 30s. When the data are disaggregated by offense type, however, a curvilinear
age pattern emerged across all three groups. Moreover, the analyses reveal that the

sentencing advantage of advanced age is greater for violent than property offenses and is
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smallest for drug offenses. These results are true for both incarceration and sentence
duration ( Steffensmeier ef al., 1995). The authors assert that the curvilinearity of the age-
sentencing relationship explains the “anomalous” finding of several sentencing studies
that age has only negligible effects on sentencing

Ulmer and Kramer (1996) examine sentencing differences under the Pennsylvania
guidelines by analyzing court dgta from three different county types—rural, urban, and
affluent suburb. The quantitative analyses are supplemented by interviews with court
officials from each county. These provide a qualitative composite of each jurisdiction’s
oriemation toward offenders and their processing. This bifurcated approach is designed
to uncover sentence disparity resulting from concurrent application of formal and
“substantively rational”** standards (Ulmer and Kramer, 1996).

The analyses reveal both similarities and differences by county in offender
processing and sentencing. For example, the urban county had heavier caseloads, greater
average offense severity, and longer offender prior records than either the rural or
affluent suburban counties. The affluent suburban county, however, had a much smaller
incidence of trials than the other two counties. Moreover, while legally prescribed
factors had dominant influence over sentences in all three counties, extralegal factors
retained impact (Ulmer and Kramer, 1996). In addition, the counties varied in both
sentence length and the odds of offender incarceration.® The most important extralegal

factors that conditioned the sentencing decision were race, gender, and mode of

** Substantive rationality refers to the consideration of extralegal factors—such as offender circumstance,
characeristics, potential supervision problems (alcoholism, drug problems, under-education, etc), or prison
overcr ywding—in making a criminal justice decision. This is done, in part, to reduce the level of
uncert.unty in the prediction of an offenders likelihood of recidivism (Ulmer and Kramer, 1996).
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conviction. Across counties, offenders who pled guilty were most likely to receive
downward debartures, sentences at the low end of the guideline range, or mitigated
sentences. The interviews revealed that, in all three counties, guilty pleas are seen as
indicative of both remorse and rehabilitation potential. However, there were differences
between the counties in the rationale behind the guilty plea “discount” (Ulmer and
Kramer, 1996).

| While these disparities uniformly benefited whites, disparity fype varied across
county. Although the urban and affluent suburban counties were similar in terms of
overall disposition and duration, racial disparity was more prominent in the affluent
county’s sentences to state prison rather than jail. Conversely, for the urban county, race
had the most impact on the decision to incarcerate. In addition, only the urban county
exhibited interaction between race and criminal history. Ulmer and Kramer posit that
substantive rationality is the explanation for this difference®’ (Ulmer and Kramer, 1996).

Kramer and Ulmer (1996) also use Pennsylvania sentencing data to examine the

impact of extralegal factors on both dispositional and durational departure decisions. In
regard to dispositional departures, legally prescribed factors wielded the most influence.
However, regarding mode of disposition, an offender going to trial decreased his or her
odds >f receiving a dispositional departure. Being black, young, or male demonstrated

similar influence on the dispositional departure decision. Percent urban and percent

*® This was additionally differentiated between jail and prison incarceration.

57 Substantive rationality refers to the consideration of extralegal factors—such as offender circumstance,
characteristics. potential supervision problems (alcoholism, drug problems, under-education, etc), or prison
overcrowding in making a criminal justice decision—here, the sentencing decision. This is done, in pan,
to reduce the level of uncertainty in the prediction of an offenders likelihood of recidivism (Ulmer and
Kramer, 1996).
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republican were also significant factors—with percent urban having a positive effect on
departures whﬂe percent republican had a negative effect (Kramer and Ulmer, 1996).

Additionally, the authors discovered a conditioning effect of criminal history
scores on the dependent variable. When interaction terms were included in the analyses,
they indicated that the influence of some variables varied by the criminal history score.
The findings suggest a “threshold effect” of criminal history on dispositional departures.
Specifically, the difference in influence between no prior felonies and one prior felony is
greater than that between one prior felony and more than one prior felony (Kramer and
Ulmer, 1996). For durational departures, legally prescribed variables also have the most
impact on the sentence duration. While there is a small racial effect for durational
departures below the guidelines,® there is no such effect for durational departures above
the guidelines. In addition, no interaction effects materialized for durational departure
decision (Kramer and Ulmer, 1996).

Ulmer (1997) examines how the Pennsylvania guideline system impacts and is
used by the court communities of the state. The investigations focus primarily on
sentencing outcomes—oparticularly in terms of extra-legal disparity. In addition, the role
of organizational and political arrangements, including the balance of discretion and
power between sponsoring agencies, is addressed as are case processing and sentencing
practices and norms. Finally the dominant strategies in which the aforementioned factors

are based are evaluated (Ulmer, 1997).

%8 Blacks receive slightly smaller departures than whites (Kramer and Ulmer, 1996).
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Using a processual order or social worlds theory analytical perspective, Ulmer
investigates séntencing outcomes, the role of organizational and political context on those
outcomes, as well as local case processing and sentencing practices. He hypothesizes
that organizational and political features of local court communities influence both the
causes and levels of sentencing disparity. Ulmer uses both quantitative and qualitative
(ethnographic) components to investigate this hypothesis. The quantitative component is
the analysis of statewide sentencing data while the qualitative portion consists of the
ethnographic analysis of three counties that differ in both context and environment. His
key task is to analyze the relationship between the externally imposed guidelines and the
local informal norms and how this relationship varies between different court community
contexts (Ulmer, 1997).

These investigations reveal that variation in caseloads, average offense severity,
incidence of trial, sentencing outcomes, jury tax, sentencing rationales, impact of legal
and extralegal variables, and offender prior record length by jurisdiction all remain under
guideline systems. Moreover, guidelines can be used differently across jurisdictions
within the same state. Ulmer concludes that legally prescribed factors are the most
influential predictors of each durational and dispositional sentencing outcome, including
departures from guidelines but case processing, race and gender, and court size also exert
significant influences. Specifically, he notes that, contrary to some predictions, judges
under guidelines do retain considerable sentencing discretion and power—particularly
when those guidelines are less restrictive. Additionally, he finds that race and gender

sentencing differences can be conditioned by court actors’ perceptions and stereotypes of
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race and gender; use of race and gender linked attributions of offender dangerousness,
blamcworthinéss, or rehabilitative potential; consideration of prison and jail resources
and population characteristics; as well as interpretation and typification of these statuses
in light of defendants’ prior records (Ulmer, 1997).

Thus, Ulmer’s research effectively demonstrates that both contextual and
environmental factors can retain a significant role under guidelines systems and implies
that both the causes and levels sentencing disparity may be influenced by the
organizational and political features court communities. Therefore, any research
examning the impact, effectiveness, and/or implementation of guidelines systems should
take such factors into account (Ulmer, 1997).

Steffensmeier et al (1998) contend that prior theory and research on sentencing
oversimplify the role of race, gender, and age in judicial decision-making. They use the
“focai concerns” theory of judicial decision-making to frame hypotheses about these
factors’ effects on sentencing outcomes. Using Pennsylvania sentencing data from 1989
to 1992 for their analyses, the authors hypothesize that, controlling for other factors,
youny, black, male offenders will be sentenced more harshly than other race-age-gender
groups. Additionally, they contend that sentence severity will be greater for black than
white offenders, for male than female offenders, and for young adult rather than older
offenders. Finally, they assert that the contextual effects of age on race-sentencing
relationship will differ by gender. Specifically, race and age will interact in the

sentencing of males but not for females (Steffensmeier ez al., 1998).
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The analyses reveal that race, gender, and age all have significant direct effects on
sentencing outbomes. Gender effects are the largest, followed by age, and then race.
Wher interactions are examined, the results demonstrate that young black males are
sentenced more harshly than any other group. Moreover, race has more influence on the
sentences of younger than older offenders and of male than female offeqders. However,
the di rest effects of race, gender, and age are modest when compared to sentencing
outcome differences aéross specific age-race-gender combinations. These results indicate
the importance of measuring the joint effects of race, gender, and age on sentencing and
of using interactive rather than additive models (Steffensmeier ez al., 1998)

Conclusions

Early evaluations of state sentencing guidelines indicate that they significantly
reduce sentencing disparity as compared to the previous systems as well as enjoy high
levels of compliance. However, later research reveals initial success that declines over
time in addition to evidence of guideline circumvention. In addition race, gender, age,
and context, to varying degrees, all retain significant direct and indirect influences over
sentencing under guideline systems. Finally, significant interaction effects of extralegal
variables on sentencing remain under state guidelines. However, there is no evidence
that guidelines produce disparity

Tonry (1987) noted that Commission systems enjoy high levels of compliance,
change sentencing patterns, often increase sentence length, decrease sentence disparity, do
not affect trial rates, but may result in some circumvention through charge and plea

bargaining. The research on state guideline systems reviewed here bears out his assertions.
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Extrapolated to the federal level, these findings give little cause to suspect that the
Guidelines ha\}e produced or increased federal sentencing disparity. However, as
guidelines are not the only determinate sentencing system operating at the federal level, any
conclusions based solely on the evaluation of guideline systems would be flawed and
incomplete. Any sound conclusions must also be based upon assessments of sentencing
under mandatory minimum statutes. Thus, the discussion now turns to such a state-level
evaluation.

State Mandatory Minimum Statutes

Nineteen states and the federal government have sentencing commissions and
seventeen states have implemented sentencing guidelines. Of those seventeen, ten have
presumptive guidelines and seven are voluntary. Yet, all states have mandatory
minirium sentencing laws despite the fact that thirty-six of them have retained
indeterminate sentencing systems. These laws are manifest in the form of “three strikes
laws,” mandatory minima, truth in sentencing provisions, and reduced available “good
time” credits (BJA, 1998).

There are two general types of mandatory minimum statutes. The first mandates
specitied terms for particular types of offenders (Bales and Dees, 1992). These are
commonly referred to as “three strikes,” habitual offender, good time reduction, or
chronic offender statutes. The second impose specific and uniform terms for particular
types of offenses. Examples of these include mandatory sentences or sentence
enhar.cements for drunk driving, firearm usage, or drug trafficking (USSC, 1991b; BJA,

1998.. These offender and offense-based sanctions can also be used together. What
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follows is a brief overview of each of the two general forms of state-level mandatory
minimum senfencing and research that addresses them.
Offender-based Mandatory Minimums

Offender based minimum sentences have become popular in recent years (Clark
etal., 1997). Although habitual offender laws have existed for some time, the popularity
of this legislation skyrocketed i‘n the 1990s. Habitual offender, chronic offender, and
“threc strikes” laws are nothing new. They are simply different names for the same
concept. Statutes targeting the segment of criminality deemed incorrigible have existed
in onc form or another since the early nineteenth century (Simon, 1996). Legislative
power to enact habitual offender laws similar to current three strikes statutes has generally
been upheld and endorsed by ‘appellate courts—with the rare exception of
disproportionality cases (Zeigler and Del Carmen, 1996). Some contend that the latest
round of such laws, “three strikes” legislation, is an attempt to control court discretion
and merely a “knee-jerk” reaction to the latest moral panic (Feeley and Kamin, 1996).

Proponents of “three strikes” legislation contend that such statutes protect the
public by incapacitating chronic offenders and isolating them from the rest of society.
Additionally, they deter potential offenders and save money by stopping the “revolving
door” of the criminal justice system. Supporters argue that targeting such chronic
offenders will result in their quick arrest and, thus, remove them from the streets. This, in
turn, will lower the crime rate. The main principle behind this strategy is the

Delinquency in a Birth Cohort conclusion that 6 percent of offenders are chronic and
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responsibie for approximately half the crime rate (Simon, 1996, Stolzenberg and
D'Alessio, 1997).

Opponents, conversely, contend that “three strikes” legislation heightens
correctional costs, overloads the court system, and is unduly harsh. They argue that such
legislation is inefficient because by the time offenders are permanently incarcerated by
“threc strikes” laws, they are already beginning to “age out” of crime and no longer
represent a significant threat to society. Moreover, such laws do nothing to target the
most dangerous group of offenders, those in the age range of fifteen to twenty-five who
often do not have the criminal record to evoke “three strikes” treatment. Opponents also
argue that reliance on the Delinquency in a Birth Cohort results in designing public
policv is inherently flawed because of that study’s reliance on official records.

Moreover, since its focus is on juvenile offenders, its findings should not be generalized
to adult offenders (Simon, 1996).

Despite this opposition, currently, twenty-four states have enacted some form of
“Three Strikes” legislation targeting repeat offenders (Clark ef al., 1997). Not
surpr:singly, the composition of these laws varies from state to state. The statutes vary
on three main points: how the “strike zone” is defined, what type and how many offenses
are required to merit an “out,” and most importantly, what is meant by “out” (Clark ez al.,
1997).

State “strike zones” vary. For example, in some states selling drugs is a strikeable
offense while in others it is not. Additionally, the strike requirements vary with some

states counting only those prior offenses punished by incarceration as strikes. Moreover,
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some states have provisions for less than “three strikes.” Seven states have a “two
strikes” provision. Typically, second strikes involve the imposition of a penalty
enhar.cement. Finally, the twenty-four states with “three strikes” legislation vary on what
exact'y is meant by an “out” (Clark ez al., 1997). For most, an “out” is a mandatory life
sentence without the possibility for parole. However, some states do allow for parole
after a specified number of years is served. Still other states augment the possible
penalties for such offenders but do not enact mandatory minimums, thereby leaving the
actual sentence imposed to the court’s discretion.

Apart from these, there are other variations of “three strikes” legislation
(Greenwood et al., 1996). For example, guaranteed full term systems and violent crime
strike systems narrow the focus of the statutes. As its name implies, the full term system
precludes good time for violent felons, guarantees prison terms for violent felons, and to
reduce costs, cuts the number of minor offenses for which prison is applicable. The
violent crime strike system requires “three strike” treatment only for violent offenses.
Estimates by the RAND corporation conclude that the guaranteed full term system is the
most efficient and effective approach in regard to money spent, deterrent value, and
impact on crime. This is, in part, because such a system targets offenders earlier in their
criminal careers—thereby addressing the most dangerous group of offenders (Greenwood
et al., 1996).

Surprisingly, most “three strikes” states already had capacities for addressing and
sanct:oning chronic offenders prior to the enactment of the new “three strikes” legislation

(Clark ef al., 1997). The pre “three strikes” statutes of twenty-three of the twenty;four
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states contained enhanced sentencing provisions for habitual offenders. In most cases,
the new legislétion simply enhanced or more broadly defined the relevant terminology to
encompass more cases. However, in most of these states, the new provisions are so
narrowly defined that the laws are not expected to have significant impact on the criminal
justice systems of these states. The exception to this is California’s “three strikes”
provision.

The California and Washington statutes, the two most highly studied “three
strikes” statutes, provide an example of the wide interstate variation (Clark ef al., 1997).
Althcugh enacted at approximately the same time and in response to particularly heinous
and publicized crimes, these two statutes are very different. For example, the California
version has a “two strikes” provision. Here, anyone convicted of a felony and with a
prior felony conviction can be sentenced to double the term they would receive without
the prior conviction. Moreover, while its first two strikes must come from a list of
strikeable offenses, California’s third strike is constituted by any felony. Washington,
conversely, has a listing of “strikeable” offenses on which the latest offense must be
present in order to constitute a strike. This significantly narrows the number and types of
criminals eligible for “three strikes” prosecution. Moreover, Washington does not have
the second strike penalty enhancement provision. Recipients of a third strike in
Washington, however, do receive life imprisonment without the possibility for parole.

The result of these differences is hardly surprising. California’s “three strikes”
prisoner population is composed mainly of non-violent offenders while Washington’s is

composed almost exclusively of violent offenders. Additionally, California’s population
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is younger than Washington’s. Finally, the size of the “three strikes” offender population
for the two stafes is drastically different. Washington’s entire population of convicted
“three strikes” offenders numbers only fifty-three, while California’s is 1,477 for “three
strikes” and 15,230 for “two strikes” offenders respectively. Thus, as this comparison
demonstrates, the breadth of focus is of primary concern in constructing “three strikes”
legislation. The more igarrowly‘ defined the statute, the lesser the long and short-term
impact of the legislatic;n on the criminal justice system (Austin, 1996).

‘Such legislation was predicted to have minimal impact on police with the main
effects projected to occur in the courts and corrections. With the enactment of the
California “three-strikes” legislation, for example, many predicted that the courts and
corrections facilities would be overwhelmed. This prediction initially seemed correct
with initial increases in jury trials, increased defendant incapacitation during pre-trial,
increased caseloads, and longer disposition time. Additionally, analysts predicted
overv/helming prison overcrowding and skyrocketing costs as a result of the legislation.
However, California districts appear to be adapting to the legislation with the number of
“three strikes” cases filed per year declining steadily. Here, there is wide variation in
how each county applies the law. For example, some counties rarely use the law while
others use it widely (Greenwood et al., 1996).

This variation may be the product of statute circumvention through legal
negotiation. Particularly, these statutes increase the discretionary power wielded by the
prosecutor (Feeley and Kamin, 1996). Plea-bargaining, for example, can work both for

and against the defendant in “three strikes” states. Prosecutors can choose to plea down
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current charges so that the current offense is no longer strikeable and therefore the “three
strikes” provision will not be invoked. Similarly, the prosecutor may choose to refuse to
bargain away lesser offenses for first offenders, thereby guaranteeing that the next time
that offender comes before the court, he/she will receive a “three strikes” penalty.

While most predictions overestimated the effects of “three strikes” legislation
upon the correctional system (Clark et al., 1997), if prison populations had skyrocketed
as predicted, the “three strikes” legislation would not be the sole cause. Rather than
increasing the number of admissions to prisons, “three strikes” legislation affects
correctional populations by increasing the length of stay of several types of offenders.
Conversely, other mandatory minimums, particularly offense-based minimums, serve to
increase prison admissions. Moreover, tighter restrictions on parole eligibility as well as
truth n sentencing laws have increased the duration of prison stays apart from the “three
strikes” statutes (Bales and Dees, 1992; Austin, 1996). It remains to be seen how
offender-based mandatory minimum statutes will impact the state correctional budgets in
years to come. As these provisions incarcerate offenders for life without the possibility
for parole, they will grow old in prison (Bales and Dees, 1992). Analysts predict that the
increased cost for maintaining these elderly prisoners will be reflected in their health care
costs. However, if the current adaptations to the “three strikes” provisions demonstrated
in Ca'ifornia jurisdictions continue, this prediction is likely to be as overestimated as that
of the increased court caseloads and prison overcrowding. Thus, while demonstrated to

have an impact on corrections, “three strikes” laws are not the only factor responsible for

increasing prison populations.
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Yet, the impact of chronic offender statutes on corrections is not the only area for
research. Asséssing the impact of such statutes on crime rates is also imperative to their
evaluation. Stolzenberg and D’ Alessio (1997) perform an interrupted time-series design
on data from the ten largest California cities™ to evaluate the impact of that state’s “three
strikes” law on crime rates. The unit of analysis was months rather than years and they
used an interrupted time series design with nonequivalent dependent variables. The
deperdent variables were the serious crime rate and the petty theft rate. Both of these
rates were already in decline before the “three strikes” law was enacted (Stolzenberg and
D'Alessio, 1997). The authors considered three intervention models: sharp decline in
serious crime which remained stable over time; small crime decline which grew over
time; and an initial reduction in crime followed by a gradual return to previous levels.
While the first model best fits the data, the results indicate that such laws did not reduce
the rates of either crime type below the reduction aiready expected from pre-existing
trends. In fact, the petty crime rate actually increased after California implementation of
“three strikes”—suggesting either displacement or mandate circumvention (Stolzenberg
and D'Alessio, 1997). Thus, these interventions appear to have minimal deterrent effect.

Use of mandatory minimum statutes also implies that offender race is irrelevant to
charging and sentencing decisions because sanctions are meant to be applied uniformly
across offenders, regardless of individual offender characteristics (MYERS, 1989).

Crawford ef al (1998) explore how defendant race affects the decision to use the Florida

* These were Anaheim, Fresno, Long Beach, Los Angeles, Oakland, Sacramento, San Diego, San
Francisco, San Jose and Santa Ana. These sites were used because of their higher concentrations of serious
offenders (Stolzenberg and D'Alessio, 1997).

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



106

“habitual offender” statute in the prosecution and sentencing of eligible offenders
(Crawford et dl., 1998). Using data from fiscal year 1992-93 composed of 9,690 eligible,
male prison admitees, they also examine the possibility that local levels of perceived
racial threat may condition the race and habitual offender sentencing relationship. Their
dependent vériable is whether or not an eligible defendant receives the habitual offender
sentence (Crawford et al., 1998).
| Their logistic regression analyses, which control for prior record, crime

seriousness, and other relevant factors, show a significant and substantial race effect.
Specifically, blacks are more likely to be charged and sentenced as habitual offenders
than whites. Additionally, their findings indicate that offenders with a more substantial
prior record or charged with more serious crimes are more likely to be sentenced as
habitual. Such sentences are also more likely in areas with higher crime rates or larger
percentages of blacks in the population. However, offenders charged with drug crimes or
those prosecuted in counties with high levels of drug arrests are less likely to be
sentenced as habitual offenders (Crawford e al., 1998). Yet, black offenders charged
with drug offenses are substantially more likely to receive the habitual offender sentence.
Moreover, the disadvantage for blacks is particularly strong for drug offenses and for
property crimes that have relatively high victimization rates for whites.

Strangely, while the overall likelihood of habitualization generally increases with
offense seriousness, the largest differences between white and black offenders are found
among the five least serious guidelines offense levels. Moreover, the most serious

offenses demonstrate the smallest differences in habitualization rates between whites and
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blacks. These findings provide weak support for the contention that race has more
influence on séntence outcomes when crimes are less serious (Crawford ef al., 1998).

Additionally, blacks are significantly more likely to be sentenced as habitual
offenders in counties where the black percentage of the population, drug arrest and
violent crime rates, and racial income inequality are low. Thus, the data indicate that race
and the threat of black crime have the most impact on punishment where blacks and
crime are the Jeast prevalent (Crawford et al., 1998). These findings provide an
important exception to recent conclusions that once crime seriousness and prior record
are controlled, race has little consequence for criminal sentencing. In Florida habitual
offender sentencing, race matters, especially for property and drug crimes—supporting
the racial threat interpretation.

Thus, depending upon the focus and the wording of any “three strikes” statute, the
effect of the legislation on the criminal justice system may be minimal or may produce
drastic, albeit temporary, change. Additionally, state legislatures should consider
carefully which types of offenders they wish to target by enacting such a law and word
the statute accordingly. Moreover, as with any other reform, the effectiveness of any
statute is tempered by circumvention of that statute. The track record of previous reforms
such as the Rockefeller drug law, penalty enhancements for gun crime, or victims’ bill of
rights speak to this issue (Feeley and Kamin, 1996). Finally, despite the intentions of
such :aws, offender-based mandatory minima have no apparent impact on crime but can

prodiice racial disparity.

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



108

Offense-based Minimums
In recent years, many states passed statutes requiring mandatory penalties for

drunk driving. Ross and Foley (1987) contend that the problem with mandatory penalties
for drunk driving is that many criminal justice personnel see little difference between
drunk drivers and other traffic offenders. To test compliance with these mandatory
minimums, the authors evaluate statute adherence in Indiana and New Mexico (Ross and
Foley, 1987). First, cases were screened to ensure that they fell within statute
qualifications. Next, investigators visited the courts and detention facilities to verify
dispositions (Ross and Foley, 1987).

The results revealed inter-jurisdictional variation in statute compliance. New
Mexico judges failed to give the mandated sentence in 30 percent of cases. Conversely,
in Indiana, 70 percent of offenders were shown to have received mandated treatment.
The authors postulate that this divergence between states partially arises from different
levels of court resources and judicial discretion. Here, records may not be available,
judges may interpret the mandate to exclude certain cases, or judges may simply
disregard the statute—possibly because they do not view drunk driving as seriously as the
mandate requires or because they resent intrusion into their sentencing domain. The
authors conclude that there is no real way to enforce the mandate because it is unlikely
that any of the concerned parties would voice a complaint (Ross and Foley, 1987).

Similar to drunk driving, one approach to gun control is the use of enhanced
penalties for gun crimes (Wright and Rossi, 1994). Such penalty enhancements are
popular because they sanction only those who use firearms in illegal activities, leaving

legitimate gun users untouched. Unfortunately, there is mixed evidence that such
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enhancements are effective in reducing gun crime (McDowall et al., 1992). Aside from the
mixed results, 'there are other impediments to the usage of sentence enhancements to deal
with gun crimes. Judges can circumvent the mandatory augmentations by reducing the
main charge by the number of years equivalent to that of the enhancement. Moreover,
such additions make up only a minor portion of the entire sentence and therefore, do not
adduptoa meaningﬁ1},threat. Other problems with these laws are prison overcrowding
as well as the fact that! since most offenders do not expect to be caught, they are not
concerned with the legal consequences of carrying and using a handgun (Wright and
Rossi, 1994).

Kleck (1991), contends that the effectiveness of such laws directly depends upon
whether or not they are compulsory or voluntary. His data indicate that discretionary add-
on penalties for gun crimes appear to reduce robbery while mandatory ones do not
(Kleck, 1991). He argues that the reason for this is that the voluntary penalties preserve
judicial discretion while obligatory enhancements undermine it.%° |

McDowal et al. (1992) use pooled time-series analysis to combine the results from
six jurisdictions; they found that penalty enhancements for guns substantially reduced
homicides.®! The results of the analyses indicate strong support for a deterrent effect by the
gun crime enhancements for homicide. This is further evidenced by little change in non-

gun homicide. The authors assert that the minimal change in non-gun homicide is powerful

%°As a result. judges under the compulsory system may feel force to circumvent the mandatory
enhancement when they feel it is unjustified. Conversely, the judges under voluntary systems will impose
it only when they feel it is warranted.

8! McI)owal et al. considered three types of interventions. These were abrupt permanent change, gradual
permanent change, and abrupt temporary change. Of all the interventions, the abrupt permanent change best
fit the inodel vet none of the sites demonstrated any impact of the penalty enhancements on gun crime.
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evidence of the success of this law and precludes the substitution effect. In the cases of
assauits and rébbery, however, there was no preventive effect. The best McDowal et al.
(1992) could argue in respect to robbery, for instance, was that the enhancements may have
prevented armed robberies from increasing the way that unarmed robberies had %
Ultimately, the authors concluded that such laws have varied impact from jurisdiction to
jurisdiction (McDowall ef al., 1992).

| In a subsequent study, Marvell and Moody (1995) attempt to evaluate the effect of
Firearm Sentence Enhancement (FSE) laws on crime and prisons. They use a pooled time
series analysis® to examine data from all fifty states to discern which if any of the many
hypothesized relationships is correct (Marvell and Moody, 1995). Their results yielded
little indication of FSE law impact on prison admissions or populations, on gun, non-gun or
general homicide, or other crimes. Thus, their analysis demonstrated that the penalty

enhancements did not achieve their purpose of reducing gun crime.**

©2 Sill. they do have explanation for the different effects of the enhancements on homicide, robbery, and
assault The authors contend that it is possible that since homicides are more accurately reported, that they
represcnt a more accurate picture of the deterrent effect. Additionally, they believe that this effect will vary
by local jurisdictional features.

5 While forty-nine states have some form of penalty enhancement for crimes committed with firearms, the
authors excluded five of them from FSE classification because they considered their law “too weak.”
Additionally. FSE laws vary widely from state to state in what the enhancement is and how much
discretion is allowed in evading its use. In their report, the authors relate the findings of previous FSE
studies in various states as well as nationwide. Such studies suffered from methodological problems and
have yielded mixed resuits. These problems prompted Marvell and Moody to choose pooled time-series
design

6 Yet. Britt ef al (1996a, 1996b) criticize McDowall et al (1992) for not using the transfer function
suggested by theory—a criticism that McDowall ef al (1996) do not successfully refute (Britt ef al., 1996a;

Britte al, 1996b; McDowall et al., 1996). Thus, the findings of Marvell and Moody’s original study have
been called into question.
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Conclusions
The above research findings demonstrate the presence of circumvention of both

offender and offense-based state-level mandatory minimum statutes. Moreover,
offender-based statutes do not eliminate the influence of race on sentencing decisions and
may actually increase it (Crawford ef al, 1998). Additionally, offense-based statutes
demonstrate little impact on the crimes they seek to target.

Tonry (1987) asserts that mandatory minima cause both attorneys and judges take
steps to avoid their use and increase dismissal rates while the probability of receiving a
prison sentence remains unchanged. However, defendants convicted of them are
sentenced more severely (Tonry, 1987). The above research findings support Tonry’s
observations. Thus far, the research reviewed indicates that mandatory minimum statutes
may cause rather than reduce sentence disparity. Extrapolated to the federal level, they
provide ample cause to suspect that the Mandatory Minimums are behind the persistence
and, in some cases, increase in sentencing disparity.
Conclusions

As the above research findings demonstrate, sentencing guidelines can significantly
reduce sentencing disparity—an effect which can decline over time. However,
extralegal factors retain significant direct, indirect, and interactive influences over
guideline sentencing. However, there is no evidence that guidelines produce disparity.
Conversely, the evidence suggests that mandatory minimum statutes may actually cause
sentence disparity.

Yet, the above review comprised only state-level studies. To achieve a more

realistic perspective, federal level research must be examined before any formal hypotheses
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can be formulated. With that in mind, the discussion now turns to research on federal level

sentencing.
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CHAPTER FOUR: FEDERAL SENTENCING STUDIES

To this point, only state-level research has been reviewed. Clear patterns
regarding the relationship between race and sentencing and the impact of various
determinate sentencing systems have emerged. Specifically, the evidence suggests that
mandatory minimum statutes produce extralegal disparity—making the Mandatory
Minimums the prime causal suspect of federal sentencing disparity. However, further
invesrigation of this possible culpability requires the examination of federal level
research. The first step in such an examination is the assessment of the state of
sentencing prior to the Mandatory Minimums’ implementation. With that in mind, the
discussion now turns to research of that period.

General Federal Sentencing

Studies of federal sentencing practices prior to the implementation of the
Guidklines or the Mandatory Minimums provide an important picture of federal
indeterminate sentencing. Specifically, they shed light on the effect of extralegal factors
as well as how sentencing decisions were made under the indeterminate system.

Using interviews with federal district judges conducted prior to Guideline
implementation, Wheeler ez al. (1988) set out to determine how federal judges decide
sentences—giving particular attention to white-collar offenders. More interested in
capturing judicial thought than action, they contend that, unlike state systems, federal

courts are relatively insulated from docket and caseload pressures. Therefore, the
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informal norms and courtroom culture have much less influence while the judges have
more impact on the sentencing process in the federal courts (Wheeler et al., 1988).

Based upon their interviews and Frankel’s conclusions about federal sentencing,
Wheeler e al originate the moral or normative lens thesis. This framework is based upon
three premises. First, judges agree that offenses should be treated differently according
to the harm they produce.® Second, the judges interviewed concur that offenders should
be treated differently according to the blameworthiness of their actions.®® Finally, all
judges believed that they should consider the consequences of their sanctions—both
general and specific.’’

The authors contend that fully developed legal systems combine legislation and
common-law decisions, providing structure and standards to guide judicial discretion in
determining the appropriate sentence. Prior to the Guidelines, such guidance was absent
in federal sentencing. As a result, judges used the cultural norms from which both
legislation and case law are drawn, in order to reach penalty decisions (Wheeler e al.,
1988:. Thus, common cultural norms led directly to specific sentencing decisions as well

as affected them indirectly through both through statutes and judicial doctrine.

¢ This means that the presence or absence of violence, amount of monetary loss, duration of the offense,
nature of the victim as well as any violation of trust all determine the amount of harm produced by an
gsffensc and therefore should play a role in determining sentence (Wheeler et al., 1988).

This aspect takes into account the offender’s prior criminal record, knowledge and intent, degree of
“delibcrateness” or “scheming,” relative culpability among multiple defendants, life history (including
family work and community life), personal characteristics, praiseworthy conduct, motive, remorse and
contrition, as well as cooperation provided (Wheeler et al., 1988).

% The general deterrence aspect includes levels of publicity and the specific target audiences. Conversely,
the specific facets entail how much the process is a punishment, the age and health of the defendant,
preventing injury to innocent parties and facilitating compensation or making reparations(Wheeler et al.,
1988).
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However, the application and interpretation of these norms varied from judge to
judge. This ﬁnding effectively demonstrates that general agreement on basic sentencing
principles does not guarantee consensus on actual sentences (Wheeler ez al., 1988). The
authors assert that disparity comes about from the translation of these agreed upon
principles into actual sentences—particularly when multiple principles are involved,
which might be the cage if a mixture of aggravating and mitigating circumstances were
present. Since judges interpret the evidence before them in individual ways, mode and
style of presentation may make a difference in sentencing for one judge but not another.
Thus, despite the broad agreement on basic sentencing principles, federal judges prior to
the Guidelines did not employ the same methods of measuring harm, blameworthiness,
and consequence. Moreover, their individual weighting of these factors and translation of
them into specific dispositions varied (Wheeler et al., 1988).

In an examination of the varied organization of the federal district courts,
Heydebrand and Seron (1990), assert that organizational structures and processes are
impoitant because they affect the court’s political culture, group interactions, and case
processing (Heydebrand and Seron, 1990). Using the district court as the unit of analysis,
the authors explore how economic, demographic, and governmental variables impact
federal court caseloads and resources. The effects of all of these, in turn, are estimated
for dispositions.

Conducting cross-sectional analysis for three time points (1950, 1960, and 1970),
this study builds a profile of each district using census data. The authors used population

density, the number of corporations, the number of government employees, corporate
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merger activity, presence of blacks in the population, and net migration as indicators of
the aforemenﬁoned environmental facets of federal district courts (Heydebrand and
Seron, 1990). Additionally, the authors control for both personnel and resources which
are internal®® and external® to the court organization.

The authors find that the influence of population density on caseload changes over
time. Specifically in regard to criminal cases, they find that economic and demographic
variables have no direct influence but operate indirectly through processing, resource
allocation and discretionary decisions as well as probability of offense detection to
impact dispositional and sentencing outcomes (Heydebrand and Seron, 1990). In
addition, they find that the court structure and caseload influence whether criminal cases
go forward to trial. These factors as well as the number of judges also influence
dismissals and guilty-pleas. The number of probation officers and US attorneys
employed in a district also strongly influence dispositions. However, the direction and
strength of these relationships varied over time (Heydebrand and Seron, 1990).

Using 1983 through 1987 data from the federal Southern District of New York,
Kirsch (1995) examines the dispositions of cases in order to evaluate organizational and
contextual influences. His dependent variables are the disposition of each stage of the
court system as well as the severity of the ultimate punishment meted out. The
independent variables are composed of the traditional offender, individual, and offense
factors in addition to a series of process and structural factors including: type of

representation, ratio of staff to case filings, and ratio of judges to case filings (Kirsch,

* These would be law clerks, magistrates, personnel in the clerk’s office, and probation officers.
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1995). He seeks to determine the influence of the independent variables on conviction
rates as well the outcomes of indictment, arraignment, trial, sentence and prison term
length.

Using OLS regression to analyze all dependent variables, he finds that age of the
offender, prior incarceration, offense type and individual judge were significant
predictors of conviction. Addifcionally, citizenship status, gender, age and prior
incarceration as well as offense type, number of active judges per case, use of a public
defender and individual judge were significant predictors of receiving a prison sentence.
Gender, age, offense type, use of a public defender, and staffing per case were factors
that also significantly influenced sentence length (Kirsch, 1995).7

The above research indicates that both legal and extralegal factors wielded
influence over sentencing outcomes in pre-Guideline federal sentencing. Moreover, there
was no clear-cut rationale or consensus among judges on how much weight each the
relevant factors should have in making the sentencing decision. Thus, from this point of
view, judicial guidance was clearly needed and sentencing disparity was expected.
Federal Guidelines Sentencing

Based upon the previous discussion, one would expect that the provision of

sentencing guidelines should increase the amount of sentence comparability at the federal

% These would be lawyers, Department of Justice employees, and US attorneys.

7® The specific findings are as follows:

1) age (-) and prior incarceration (+), offense type and individual judge were significant predictors of
conviction

2) ciizen status(-), gender (+), age (+) and prior incarceration (+); offense type; the number of active
Judges per case (+), public defender (-) and individual judge were significant predictors of receiving a
sentence of prison
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level. With that in mind, evaluations of the Guidelines are now discussed—keeping in
mind Tonry’s >(1987) assertions regarding guideline systems.”" It is important to note that
when drug related Guideline findings are discussed, in reality results that confuse the
Guidelines and the Mandatory Minimums are being discussed.

The USSC (1991a) attempted to determine whether the Guidelines were
implemented as intended and to identify any resultant changes in the incarceration rate,
length of imprisonment, as well as any other changes that the new system may have
brought about. To accomplish the former, USSC investigators visited twelve
jurisdictions and conducted interviewg. They chose one district at random from each of
the eleven circuits as well as an additional non-random large district to compensate for
the random sample’s selection of only small jurisdictions. To address the latter, the
USSC first examined sentences imposed and time served for similar offenders convicted
of bank robbery, embezzlement, heroin, and cocaine offenses with similar offense
characteristics. Specifically, they sought to determine if sentences given to similar
defendants who had comparable prior records and were convicted of similar offenses
were more consistent with one another after Guideline implementation. For these

evaluations, the USSC used the Congressional definition of disparity72 (USSC, 1991a).

3) gender (+) and age (+); offense type; public defender (-) and staffing per case (+) significantly

_ influenced sentence severity (Kirsch, 1995).

"' It is important to note that this review covers only those Guidelines studies that investigate the factors
influencing the sentencing decision. For example, while studies evaluating public opinion of the
Guideiines exist (Rossi and Berk, 1995; Maxfield ef al., 1996) and are important in their own right, their
results are not directly relevant to the discussion at hand.

7 This is when defendants with similar criminal records found guilty of similar criminal conduct receive
dissimilar sentences.
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In the time frame examined,  almost 50 percent of the defendants were convicted
of drug offensés. Interestingly, while whites composed the majority of offenders for
most crimes, the ratio of whites-to-blacks narrowed substantially for drug crimes.
Preliminary analyses also found that charging and plea negotiation practices vary across
Circuits as does application of the relevant conduct guideline, substantial assistance
motions, and guideline interpretation. Moreover, there is substantial inter-Circuit
variation in caseload, plea versus trial rate, where in the guideline range sentences fall,
departures, inter-office relations, and appellate decisions (USSC, 1991a).

This investigation used a matched, “like case” pairing technique. Bivariate
analyses were then conducted analyzing the relationship between sentencing outcome and
race, gender, age, marital status, employment, education and Circuit. This evaluation
compares the imposed pre’* and post-Guidelines sentences for matched offenders and
offenses. Surprisingly, for three of the four offenses’ there were either insufficient
numbers for analysis or no significant effects. However, for heroin offenders, race was
significantly related to sentence location on the Guideline range. Whites were most
likely and Hispanics least likely to be sentenced at the bottom of the Guidelines range
with blacks in the middle (USSC, 1991a). Across all offense categories at the aggregate
level, only within range sentence variations by race were statistically significant.

Additional analyses reveal that for bank robbers with minimal criminal history,

there was a significant reduction in variance from pre to post-Guideline sentencing. This

7 Januvary 19, 1989 to September 30, 1990

'S Pre- guidelines sentences were inflated because of the likelihood of the defendant being eligible for and
receiving parole. Therefore, the pre-Guideline sample uses the presumptive parole date rather than the
length of time imposed at sentencing,
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indicates that the intervention was successful at disparity reduction, at least for these
types of oﬁ'enders. However, for those bank robbers with more serious prior records, the
amount of variance reduction is not significant. Overall, however, the Guideline
sentences are much more comparable than the pre-Guideline sentences (USSC, 1991a).
Similarly, for embezzlers, there was a post Guidelines reduction in variance for sentence
imposed and expected time served. However, the median sentence imposed and expected
time served did increase. Additionally, more offenders were sentenced to short prison
terms rather than probation.

In regard to heroin trafficking, most of the comparisons were not possible because
of small sample size. However, for groups that were comparable, disparity in post-
Guidvlines sentences imposed and expected time served is reduced. This reduction is
even greater at the lower end of the sentencing range once departure cases are removed
from the sample (USSC, 1991a). Finally, for cocaine trafficking, the variation in
sentence imposed and time to be served for similarly situated offenders narrowed
considerably following Guideline implementation. Again, the disparity reduction is even
greater when departure cases are eliminated from the analyses (USSC, 1991a).

Next, the USSC addressed the use of incarceration with a time-series design.
Multiple interventions such as the Anti-Drug Abuse Act of 1986, the implementation of
the Guidelines, the Anti-Drug Abuse Act of 1988, and the Mistrerta decision were
included. This analysis revealed a steady upward trend in the number of defendants

sentenced to prison—beginning in 1984. All of the aforementioned interventions—with

7> These were bank robbery, cocaine offenses, and embezzlement.

This document is a research reBbrt submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



121

the exception of the Anti-Drug Abuse Act of 1988—significantly and positively
influenced the number of cases sentenced to prison. Thus, each intervention further
increased and strengthened a pre-existing trend of increased incarceration use (USSC,
1991a). Unfortunately, because of the close temporal proximity of these interventions
and the presence of other intervening factors, it was not possible to establish causal links
with this analysis. Ho;gvever, the analysis does demonstrate major system changes after
significant interventio;ls during the years examined (USSC, 1991a).

Karle and Sager (1991) compare pre and post-Guideline sentences using two sets
of data. The first set includes cases sentenced between November 1, 1985 and October
31, 1987 (7,978 files). The second contains those cases sentenced between November 1,
1987 and August 31, 1990 (7,497 files). Both data sets include the specific crimes of
drug 'mportation and distribution, robbery, larceny, embezzlement, fraud, and
immigration offenses for the Fifth Circuit.”® These data sets are used to compare pre and
post-tsuidelines sentences (Karle and Sager, 1991). The authors find a statistically
significant decrease in plea-bargaining for five of the thirteen examined offenses
(larceny, embezzlement, fraud, cocaine distribution, and immigration). Additionally, the
standard deviation for Guideline sentences was significantly lower than that of pre-
Guideline sentences for ten of the thirteen offenses.”” However, the authors caution that

these findings mask inter-district variation in departure practices and leave unresolved the

7 The Fifth Circuit was used because most of the post-guideline data is pre Mistretta. This has a
potent:ally confounding effect since the Guidelines were not uniformly applied and implemented prior to
their rutification by the US Supreme Court. The use of only Fifth Circuit data in these analyses controls for
this potential bias since the Fifth Circuit is known to have consistently used and enforced the Guidelines
smce their initial implementation in November 1987 (Karle and Sager, 1991).

""Both cocaine and heroin distribution were among the non-significant offenses.
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precise role played by the identity of the sentencing judge. On a final note, Karle and
Sager note that prison populations grew post-Guidelines and attribute this growth to the
Mandatory Minimums (Karle and Sager, 1991)

The GAO (1992) also compares the pre and post-Guideline systems. While using
the same data but different techniques’ from the USSC (1991a) study, the GAO reached
comparable conclusions. Specifically, disparity was reduced under the Guidelines, but
not eliminated (GAO, 1992). The GAO cites pre-sentence decisions such as charge or
plea-bargaining, as well as the thoroughness of the pre-sentence investigation as possible
sources of disparity. However, given data limitations, the GAO was unable to explore
these hypotheses for their report (GAO, 1992). Specifically, the analyses were hampered
by delayed implementation of the Guidelines and Constitutional challenges and appeals
which, in turn, severely reduced the post-Guideline data available for comparison to pre-
Guideline data (GAO, 1992). Moreover, the GAO noted serious shortcomings in the
existing pre-Guideline data as well as its incomparability with post-Guideline data™ that
made ‘like case’ comparisons impossible. As a result, the GAO was unable to
meaningfully evaluate, verify, or quantify the Guidelines’ effectiveness at reducing
disparity. The study was also unable to determine whether the effects of extralegal
variables varied between the two time periods. In addition, the lack of data explaining
why African-American defendants pled guilty less often than other race defendants

further confounded efforts at uncovering and explaining disparity (GAO, 1992).

;8 This study analyzed sentence dispersion for sixty-eight groups of offenders

*Pre-(7uideline offender data focused on personal information such as race, socio-economic status, and
family relationships. As this data is considered irrelevant under the guideline system, it is unavailable for
post-Guideline cases (GAQ, 1992).
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Despite these obstacles, the GAQ was able to perform analyses and reach some
conclusions. 'Analyzing sentence dispersion for sixty-eight groups of offenders, the GAO
extended the USSC analyses by controlling separately for offense severity level, criminal
history category, offense type, and mode of disposition. The GAO matched cases using
pre- and post-Guideline criminal history and offense severity scores.®® They used
expected rather than actual time served (using the presumptive parole date for pre-
Guidclines cases) as the dependent variable. Additionally, because the dependent
variable was not normally distributed, the GAO used a bootstrap re-sampling technique
to normalize its distribution (GAO, 1992). They found that while some pre-Guideline
inequality was reduced for selected groups, other unwarranted disparity remained. Their
re-analyses of the post-Guideline data used in the USSC report revealed that several
extralegal variables retained statistically significant relationships with the imposed
sentence. However, the direction of these effects was inconsistent (GAO, 1992). These
comparative analyses were possible because was a pre-Guidelines data set existed which
had these scores already calculated. These data were constructed by the USSC when it
was initially designing the Guidelines.

The GAO analysis also employed log-linear techniques to examine the effect of
extralegal factors on both the tendency of offenders to receive departures and where in
the guideline ranges sentences fell. This analysis found that while only circuit affected
whether or not the sentence departed from the Guidelines, all of the extralegal factors

examined—except for education—significantly influenced whether an offender”s

This was possible because was a pre-Guidelines data set existed which had these scores already
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sentence fell at the top, bottom or middle of the Guideline range. In regard to race and
ethnicity, blacks were more likely than whites to receive sentences at the extremes of the
ranges while Hispanics were most likely to receive midrange sentences. These
differences remained after controlling for legally relevant factors such as offense
seriousness and criminal history. Examination of specific crimes discerned other racial
patterns. For robbery, for example, the GAO regressions showed that race and criminal
history interact to affect sentencing patterns. Here, blacks received shorter sentences than
whites at the low end of the criminal history scale but received longer sentences at the
high end (GAO, 1992).

Additionally, in order to isolate racial patterns, the GAO conducted separate
regressions for each meaningful group. Here, the dependent variable was again the
natural log of the sentence imposed. The independent variables included several controls
for offense seriousness, defendant’s prior record, characteristics and current case
involvement, and case processing. These analyses revealed significant differences
between whites and blacks on prior record, statutory minimum sentences, and mode of
disposition that served to explain the racial sentence disparity (GAO, 1992).

Overall, the GAO concludes that, under the Guidelines, sentence dispersion
declined. Moreover, the data provided little evidence of disparate treatment by race,
gender, or other demographic factors. Despite this agreement in conclusions, the GAO

and the USSC disagree on the interpretation of these findings as well as how ‘similarly

calculated. It was constructed by the USSC when it was initially designing the Guidelines.
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situated’ offenders should be defined.®! Overall, both agree that the Guidelines reduce
disparity. HoWever, the USSC contends that sentences falling with the specified range
cannot produce disparity. The GAO, conversely, points to variation between sentences
falling within Guideline ranges as an example of how disparity occurs under the
Guidelines. While both conclude that the data show little evidence of extralegal
disparity, the GAO acknowledges that the Guidelines may be incapable of ending all
such dispaﬁty (GAO, 1992). Specifically, the GAO notes that the data indicated the
presence of within Guidelines disparity by gender, race, age, employment, and marital
status (GAO, 1992).

This report is not without problems. For example, the calculated pre-Guideline
criminal history and offense severity scores are not comparable to actual scores from the
post-Cruideline period. This is because, unlike the post-Guideline scores, the pre-
Guidcline scores will have no inter or intra-jurisdictional variation. Rather, they will all
be standard because they were calculated by a small group of researchers rather than a
widely varied, large group of court practitioners. Moreover, because of their relative
rarity. these analyses totally neglect the most serious offenses and repeat offenders
(GAO, 1992). Additionally, in subsequent analyses the GAO pooled cocaine and heroin
offenders, combined circuits and collapsed criminal history scores in order to increase
statistical power. Moreover, the multiple measures of offense seriousness and prior

record may produce multicollinearity problems.

#The USSC report used characteristics related to offense conduct—such as weapon type, injury, offense
role, e: cetera—as a component determining similar offenders. This resulted in a curtailed sample size.
The GAO, on the other hand, categorized similar offenders using criminal history and offense severity
(GAO. 1992).
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In a comparison of pre- and post-Guidelines sentencing, Heaney (1991) examines
differences in‘sentencing outcomes in terms of race and mode of disposition. He finds
that sentence length and the incidence of trial penalties increased while the rate of guilty
pleas decreased. Moreover, racial disparity in federal sentencing increased under the
Guidclines—both in terms of prosecution and sentence length (Heaney, 1991).
Additionally, using aggregate _results, Heaney compares post-Guideline sentencing
differences by district and mode of disposition. Using the Minnesota, Eastern Missouri,
Western Missouri, and Eastern Arkansas districts, the latter comparison revealed evident
inter-district variation in departure use and uncovered the persistence of trial penalties.
Unfortunately, all of these comparisons are univariate. Thus, the majority of potentially
intervening factors are not taken into account.

However, in addition to these analyses, Heaney also conducted interviews with
the US Attorney, probation officers and defense attorneys of the aforementioned districts.
These interviews uncovered shifts in discretionary authority—from judges to prosecutors
and probation officers—under the Guidelines. Those interviewed also perceived an
increase in sentence disparity resulting from increased charge bargaining as well as
rampant Guideline circumvention and manipulation (Heaney, 1991). In order to remedy
this siate of affairs, Heaney proposes the elimination of Mandatory Minimums,
substantial reduction in the number of Guideline categories, a much wider range of

authonized sentences within each category, and eliminating the relevant conduct

provision (Heaney, 1991).

This document is a research reBort submkit‘ted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



127

Schulhofer (1992) begins with a critique of Heaney (1991), noting that Heaney
focused mainfy on the imposition of different sentences on similar offenders while
ignoring other forms of disparity. These include the imposition of similar sentences on
different offenders or the imposition of different sentences on the basis of genuine but
irrelevant differences between offenders (Schulhofer, 1992). The former, the nsk of
excessive uniformity, },s what S‘chulhofer sees as the largest potential source of disparity
under fhe Guidelines. !While acknowledging that circumvention is undesirable,
Schulhofer contends that, under the current federal sentencing system, plea manipulation
is used to reduce the disparity caused by excessive uniformity (Schulhofer, 1992).

Schulhofer also contends that Heaney’s comparative analyses are flawed because
the cases he used were not necessarily similar®? and no potentially intervening variables
were controlled for. He also notes that Heaney’s descriptions of the power of probation
officers and the prosecutorial control of information are both exaggerated. As a result of
these methodological weaknesses, Schulhofer concludes that Heaney’s analyses do not
establish that disparities either exist or have increased under the Guidelines. However, he
also notes that Heaney’s failure to demonstrate sentence disparity does not mean that
such disparity is not present (Schulhofer, 1992: 841).

Noting that both judges and prosecutors vary in their charge reduction practices,
Schulhofer seeks to uncover the frequency and extent of plea-related manipulations as

well as the locus of responsibility for such problems. In conducting this study,

%2 For :xample, “date-bargaining” can skew simple before/after comparisons like Heaney’s because cases
are no! comparable. This occurs cases where the indictment was purposefully limited to pre-Guideline time
or helc up to fall under post-Guideline time (Schulhofer, 1992). Thus, the differential treatment uncovered
could have arisen from the use of dissimilar cases.
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Schulhofer observes that drug and non-drug cases under the Guidelines are distinct.* The
findings of this study indicate that both Guideline circumvention and judicial tolerance of
it is rare for non-drug cases—a difference that Schulhofer attributes to the Mandatory
Minimums. Thus, while any evaluation of the Guidelines must include drug offenses, a
valid evaluation also cannot exclusively use them (Schulhofer, 1992).

Schulhofer also notes that the Guidelines prohibit plea-bargains that undermine
their pﬁrposes. The responsibility for opposing such bargains falls to the judge. Thus, as
Schulhofer contends, the sentencing judges themselves bear most of the blame for
sentence disparities arising from charge bargaining (Schulhofer, 1992). However, given
his aforementioned “disparity reduction through charge manipulation” argument, he finds
the judges” reaction understandable. In fact, he goes on to assert that the judges are

morally obligated to depart in order to reduce excessive and unwarranted uniformity.*

8 Drug cases are distinctive for five reasons. First, the Mandatory Minimums impact virtually all
significant federal drug prosecutions. Moreover, in no other offense area are the Guideline sentence ranges
so molded by the Mandatory Minimums’ structure. Second, the severity levels for drug offenses are much
higher than they were prior to Guidelines. Third, the Guidelines for drug crimes are quantity-dominated.
As a result, the drug quantity, which should be only one among many sentencing factors, becomes the only
sentencing factor used. This, in turn, produces inequality by requiring that different cases be treated alike
on the basis of drug amount. Fourth, the relevant conduct standard produces distinctive problems because
drug distribution is by definition a conspiratorial crime. As a result, excessively lengthy sentences can be
imposcd on event the lowliest of players and couriers (Schulhofer, 1992). Fifth and finally, the imbalance
between the available upward and downward adjustments to the offense level and the Guideline range
interacts with the Draconian minimums for drug offenses to produce enormous upside sentencing potential
for drug offenders with little comparable potential for downward adjustments to compensate. Liability can
skyrocket from level twelve to thirty-eight for the difference between crack and heroin but can never drop
by more than four levels (minimal role and acceptance of responsibility) without a substantial assistance
motior: (Schulhofer, 1992).

8 As Schulhofer notes: “Because Congress mandated sentence ranges much narrower than those used in
previous sentencing reforms, the Guidelines range is not sufficiently broad to accommodate relevant
differences among offenders. The judge’s power to depart therefore became the crucial mechanism for
avoiding undue rigidity. ... Departures are thus essential to the proper functioning of the Guidelines
system. They permit differentiation that could otherwise be achieved only through unstructured discretion
... The Sentencing Reform Act of 1984 makes clear that departures are legitimate sentencing tools and that
their availability should remain flexible. ... Implementation of the departure provisions has fallen short of
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In conclusion, Schulhofer cites the preclusion of the possible mitigating effects of
individual offender characteristics along with current departure principles and practices
as the major reasons for disparate uniformity. Moreover, the case law on the scope of
departure power coupled with overly stringent appellate review—where departure is
considered out of the question under virtually any circumstances—are also cited as major
contr:butors to disparity through excessive uniformity (Schulhofer, 1992).

A study by Nagel and Schulhofer (1992) attempts to identify areas of Guideline
circumvention by reviewing the most recent Guidelines cases from three districts. The
authors discover that, overall, there is circumvention of the letter rather than of the spirit
of the guidelines. Additionally, such circumvention is the exception rather than the
rule—-with the majority of cases adhering to the Guidelines. However, when ‘side-
stepping’ of the Guidelines does occur, it is usually to avoid the imposition of the
Mandatory Minimums (Nagel and Schulhofer, 1992).

In regard to differences between districts, there was substantial variation between
them concerning departures from the Guidelines. This variety could be the result of any
one of following factors or an interaction between them: judicial attitudes, the
relationship between the prosecutors and the probation office, as well as the roles of the
US Attorney and the Federal Public Defendef (Nagel and Schulhofer, 1992). The authors

see the main reasons for Guideline circumvention to be judicial pressure, inadequate

these congressional expectations for flexibility...both overly rigid and too flexible (Schulhofer, 1992: 861-
862).
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training of prosecutors, prosecutorial discretion, and insufficient review. Generally, each
is a method to avoid imposition of the Mandatory Minimums.

McDonald and Carlson (1993) point out that, prior to Guideline implementation,
federal sentences among white, black and Hispanic offenders were similar, on average.
Post-Guidelines, however, large aggregate sentencing differences emerged among these
groups—both in terms of imprisonment and sentence length (McDonald and Carlson,
1993). The authors have several goals behind this research. First, they seek to determine
whether the widening differential gap between the aggregate sentences given to the
various racial and ethnic groups is the result of their changing representation in the most
severely punished offenses. Second, they attempt to discern if the Guidelines were
effective at improving sentencing uniformity or whether they actually produced racial
and ethnic disparity. Finally, they try to uncover whether the aggregate sentencing
differences are a product of the Mandatory Minimums (McDonald and Carlson, 1993).

The study used data composed of all federal district cases sentenced from January
1, 1936 to June 30, 1990, these data were obtained from the Federal Probation Sentencing
and Supervision Information System (FPSSIS). Two different populations of offenders
were used for these analyses. These are all offenders sentenced in Federal district courts
in 1986, 1987, and 1988 who were not subject to the SRA and ail offenders sentenced
from January 20, 1989% to June 30, 1990% who were subject to SRA. The authors used a

simple before/after methodology. In addition, a second USSC data set was used to assess

:: This choice of date excludes all pre-Mistretta offenders.
Cascs after June 1990 are not used because, as mentioned previously, the data are not comparable.
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and distinguish between judicial compliance and effect of Guidelines on sentences
(McDonald aﬁd Carlson, 1993).

Unlike USSC (1991a), McDonald and Carlson (1993) did not use the Guideline
range as the sentence evaluation standard. Instead, this study examined actual sentences
imposed,®” considering the Guideline range as only one constraint among many that may
affect the sentencing outcome. This approach enabled them to identify racial and ethnic
differences in imposed sentences for similar offenses (McDonald and Carlson, 1993).
The dependent variables were incarceration and sentence length. They used the natural
log of sentence length in order to normalize the distribution. The independent variables
included specific and general offense characteristics, legally relevant offender
characteristics, case processing variables, dichotomous offender race variables, eleven
dummy variables for circuit as well as other extralegal offender characteristics. The
authors first conducted a general offense model with the variables entered using a
stepwise method.

The general findings indicate that while on average blacks were given more
severe sentences than whites, this pattern was not consistent across offenses. For
example, the differences were most pronounced for drug or weapons offenses and
larceny. Additionally, Hispanics had higher imprisonment rates than whites, mainly
because of more severe sentences for drug trafficking and immigration as well as, to a
lesser extent, weapons offenses and drug possession. The authors note that part of the

sentencing differential results from higher black representation in drug trafficking
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(McDonald and Carlson, 1993). To further examine these relationships, McDonald and
Carlson closeiy examined sentences for drug trafficking, bank robbery, weapons
offenses, fraud, embezzlement, and larceny. These categories were chosen because they
accounted for 73 percent all Guideline sentenced offenders in 1989 and the first half of
1990, as well as for 77 percent of all federal prison sentences (McDonald and Carlson,
1993,

For drug trafficking, incarceration rates for all racial and ethnic groupings were
high but they were slightly higher for non-whites than whites. Conversely, sentence
length exhibited much larger differences—with blacks receiving significantly longer
sentences than whites or Hispanics. However, much of the difference was accounted for
by differences in charged offenses (McDonald and Carlson, 1993). The analyses
indicated that the proportions of whites, blacks and Hispanics convicted varied by drug
type. Overall, the authors conclude that blacks were punished more severely because
they ere more likely to deal in cocaine or heroin. Such differences first emerged in
1987 and increased substantially thereafter (McDonald and Carlson, 1993).

Distinguishing further between crack and powder cocaine offenders also explains
much of the sentencing differential—accounting for nearly all of the racial disparity.
They found that blacks more often traffic in cocaine—specifically crack—than whites or
Hispanics and also differed in amount sold as well as prior record (McDonald and

Carlson, 1993). Moreover, explanatory variables had different impact by cocaine type.

¥ This included whether the offender was sentenced to prison or not, and separately, the length of
imprisonment term if such a term was imposed.

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



133

For example, offenders trafficking in powder cocaine received longer sentences if they
were in the Sbuth or the DC district (McDonald and Carlson, 1993).

Racial and ethnic groups differed in the characteristics associated with harsher
sentences. Still, even after controlling for these factors, white traffickers had half the
odds of Hispanic and two-thirds the odds of black traffickers of being imprisoned.
Additionally, when le;gally relevant factors are controlled, race retains a small but
significant impact ont sentence length (McDonald and Carlson, 1993). Yet, despite these
findings, the goodness of fit estimates indicate that race contributes little to the overall
model fit. Thus, the authors conclude_ that race not an important factor in determining
prison sentences. Instead, the type of drug involved explains almost all of racial disparity
in federal drug crimes (McDonald and Carlson, 1993).

For bank robbery, the analyses revealed little difference in incarceration by race
but significant differences in the length of sentence imposed. Blacks received longer
prison sentences (105 months) than either whites (90 months) or Hispanics (92 months).
However, the characteristics most strongly correlated with sentence length were aspects
of the offender’s prior record, the amount of violence or injury used or threatened during
the crime, offender age, and region. The fact that black bank robbers were more likely to
commit crimes associated with longer sentences and more likely to have serious prior
records partially accounted for these differences (McDonald and Carlson, 1993). When
interactions between race and prior record or offense behavior were included, disparate
sentencing patterns emerged. White bank robbers with either no or minor prior records

were less likely to be imprisoned than blacks or Hispanics with no or minor criminal
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records. Additionally, whites with moderate criminal records received systematically
milder senteﬁces than blacks with the same type of record. Threatening or violent
offense behavior exhibited the same pattern. These results were not fully explained by
differing rates of plea-bargains or legally relevant factors (McDonald and Carlson, 1993).
It is also important to note that Mandatory Minimum offenders were excluded from these
analyses.

For weapons offenses, blacks and Hispanics were sentenced to prison more
frequently than whites and for longer periods of time. 91 percent of blacks, 84 percent of
Hispanics and 78 percent of whites went to prison. Blacks received longer prison
sentences, averaging fifty-six months compared to forty-two months for Hispanics and
thirty-six months for whites. Control variables did not explain the differences—with
blacks and Hispanics having twice the odds of whites of imprisonment for weapons
offenses and 19 percent longer terms for blacks than whites (McDonald and Carlson,
1993). While there were differences in the representation of the three groups in fraud, all
differences in the odds of incarceration and sentence duration were explained by legally
relevant offense and offender characteristics (McDonald and Carlson, 1993).

For larceny, whites were the group least likely to be sentenced to prison.
However, when they were imprisoned, they served the longest sentences. Conversely,
Hispanics were the most likely to be imprisoned but were given the shortest sentences.
Blacks were more likely than whites to be imprisoned and served longer sentences than

Hispanics. Further analyses revealed that interactions between offender race or ethnicity
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and offense severity accounted for most of these differences. The one exception was the
higher odds of imprisonment for blacks (McDonald and Carlson, 1993).

While, according to McDonald and Carlson (1993), the bulk of the racial and
ethnic sentencing differences under the Guidelines can be attributed to legally relevant
factors, this does not explain why such disparity increased in Guidelines sentences
(McDonald and Carlson, 1993). These differences remain even after adjustment for the
changing composition of sentenced offenders, leading some to hypothesize that the
differences are a result of the importance under the Guidelines of factors correlated to
race and ethnicity. However, comparison of the simulated and actually imposed pre and
post-(ruideline sentences do not support this theory. Uneven judicial compliance with
the Guidelines was another possible explanation for the increase in disparity. To test this
possibility, McDonald and Carlson (1993) simulated consistent judicial imposition of
prison sentences identical to the prescribed Guideline range’s midpoint. Such a
simulation allows no judge-to-judge variation. The results, however, were inconclusive
(McDonald and Carlson, 1993).

Additionally, analyses simulating the removal of the crack cocaine Mandatory
Minimums revealed that such a policy change would significantly reduce the racial
disparity present in the federal sentencing system. Based on the above findings,
McDonald and Carlson conclude that the Guidelines are not directly responsible for the
increasing racial and ethnic disparity in federal sentencing. Rather, the Mandatory
Minimums and the method in which the Guidelines were built to accommodate them are

seen as the primary cause. Any remaining differences are accounted for by variations
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between the groups—such as prior record—that are relevant to sentencing (McDonald
and Carlson, 1993).

This study does, however, suffer from some methodological shortcomings. For
example, the data contained no information about the evidentiary strength of the
government’s case, the presence of subsfantial assistance motions or pretrial detention.
As a result, the potential influence of each of these important factors on the sentencing
outcome is not taken into account. Additionally, there are potential collinearity problems
between the variables included in the analyses. Finally, these analyses did not investigate
the possibility of bias in the legal process that leads to conviction or the amount of time
actually served in prison.

A subsequent USSC study indicates that significantly fewer black than white
federal drug traffickers received substantial assistance departures. This disparity
remained even after holding multiple other factors—such as case processing, legally
relevant, and offender demographic characteristics—constant (Langan, 1996). Yet, when
Langan (1996) re-analyzed this data using a different significance test,®® the relationship
was no longer significant. In fact, the addition of the race variable only minimally

189

improved the explanatory power of the model.™ The difference in results, Langan

contends, is explained by the use of different levels of data for the two analyses.”

% Herc, Langan ran two logistic regression models—one with all of the USSC variables and offender race
included and one with the USSC variables and race excluded. He then compared the correct prediction rate
of the 'wo models (Langan, 1996).

* This finding depends upon the cutoff rate used in determining correct versus incorrect model predictions.
Langan’s model used a 0.5 cutoff point. He notes that using a 0.6 cutoff point would have substantially
improved the race model’s predictions (Langan, 1996). To account for these possible effects, Langan then
analyzzd the predicted logit probabilities from nine different cutoff points, calculating both a true false
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Additionally, when he included a variable controlling for mode of disposition,
nearly 20 peréent of the initial racial disparity disappeared (although race retained a
statistically significant influence). This is because blacks were less likely than whites to
plead guilty. Moreover, he notes that the USSC analyses did not include controls for
many of the factors US Attorneys cite as relevant to the substantial assistance motion
decision (Langan, 1996). This omission may do much to explain the initial significant
racial differences in the awarding of substantial assistance motions.

‘Maxfield and Kramer (1998) uncover a lack of uniformity across federal courts as
to what types of cases receive substantial assistance departures. Moreover, personal
offender characteristics such as race, gender, ethnicity and nationality remained
significant predictors of which offenders received substantial assistance departures as
well as the degree of departure awarded (Maxfield and Kramer, 1998).

Finally, Everett and Nienstedt (1999) examine federal sentencing data from fiscal
year 1991 to determine whether race and ethnicity®’ impact the decision to grant a
downward sentence departure for acceptance of responsibility. In addition to statistical
analysis, the authors interview judges and probation officers from twelve districts to
complement and bolster their investigation. The results indicate that, net of other factors,

defendant race/ethnicity is a significant predictor of whether or not a downward departure

positive and true false negative rate. The results of these analyses still indicated that the inclusion of the
race variable did not significantly improve the explanatory power of the model.

* The USSC analysis was concerned with the change in predicted probabilities while Langan’s addressed
changes in the probability-based case rankings (Langan, 1996).

*! Unfortunately, the authors do not treat race and ethnicity as separate attributes. Rather, they treat them as
a single attribute—lumping them together in a series of dummy variables categorized as White, Black,
Hispanic, and Other. Given that the primary goal of this study is to uncover racial and ethnic differences in

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



138

for acceptance of responsibility will be awarded (Everett and Nienstedt, 1999). Based
upon the inteMew data, Everett and Nienstedt surmise that racial and ethnic differences
in the defendant’s ability to convincingly demonstrate remorse accounts for this disparity.

The above findings indicate that variation in federal sentences was reduced after
the implementation of the Guidelines. However, all of the studies agree that disparity
was not eliminated. In fact, in some areas—such as drug offenses—racial disparity in
sentencing worsened. Yet, none of the previously discussed research names the
Guidvlines as the cause of this additional disparity. Rather, several specifically name the
Mandatory Minimums as the culprit. With that in mind, we now turn to a discussion of
research on the Mandatory Minimums.
Federal Mandatory Minimum Sentencing

There 1s limited empirical research concerning the Mandatory Minimums. This
section discusses the few available studies. While USSC (19915) reports that changes in
sentencing occurred from 1984 to 1990, due to data limitations they cannot explain these
changes or identify their causes. Instead, they can only report the patterns discerned that
result from the Mandatory Minimums. In these analyses, the USSC uses FPSSIS data
from 1984 to 1990 and a 12.5 percent sample of defendants sentenced in FY 1990. This
sample was further subdivided into 1,165 case files meeting the criteria for receipt of a
mandatory drug or weapons sentence. Specifically, they were classified as to whether or
not the criminal conduct involved appeared to be Mandatory Minimum behavior. Such

identified cases were then examined in detail. Multivariate probit analyses were

the receipt of acceptance of responsibility departures, this methodological flaw seriously compromises the
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conducted on the latter data set. The independent variables include were: defendant’s
race, gender, ﬁodiﬁed offense role, modified base offense level, and prior drug
convictions. These analyses use only 907 of the original 1,165 cases because of missing
data problems (USSC, 1991b).

Simple frequencies indicate that of those sentenced under Mandarory Minimum
statutes, 91 percent wege convicted of drug offenses and two-thirds of the offenders had
prior criminal records. Thus, the Mandatory Minimums appear to be reaching the target
‘repeat offenders.” However, in regard to ‘non-relevant’ factors, the Mandatory Minimums
do not fare as well. Ninety percent of Mandatory Minimum offenders were male.
Additionally, 38.5 percent of the offenders were black, 34.8 percent were white, and 25.4
percent were Hispanic (USSC, 1991b)—thereby indicating that extralegal factors may
still wield influence.

In regard to comparability between charge and actual offense, the USSC discovered
other disturbing patterns. While 74.3 percent of Mandatory Minimum offenders were
charged under the highest Mandatory Minimum available, 13.7 percent were charged under
lower Mandatory Minimums, and 12 percent were not charged under Mandatory Minimums
at all-—despite the fact that it was warranted (USSC, 1991b). Moreover, the study
uncovered several drug charges filed with no drug amount specified or the specified drug
amounts lower than the actual drug quantity. This resulted in lower or no Mandatory
Mininums being applicable. Additionally, charges for weapon enhancements were not

filed, despite the fact that 45 percent of drug defendants were known to be in possession of

design and brings one to question the validity of their findings.
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firearms at the time of their offense. Drug amounts were also manipulated at pleas (USSC,
1991b). Thes;e findings demonstrate a startling lack of compliance with the Mandatory
Minimums by both judges and prosecutors.

The results of the probit analyses reveal significant influence of several extralegal
factors. For example, there is circuit variation in application of Mandatory Minimums.
Moreover, offenders sentenced at or above the Mandatory Minimums were more likely to
be young, male, black and convicted by trial. Additionally, Hispanics were least likely
while whites were most likely to receive sentences that departed downward from the
Mandatory Minimums. These relationships remained significant after controlling for
factors related to prior criminal record and the nature of the offense. An additional
regression included a gender/race interaction term in the model. This analysis revealed
that black males and both Hispanic males and females are more likely to receive
Mandatory Minimum sentences than white males. Black females and white females were
the least likely to receive sentences at or above the Mandatory Minimums (USSC,
1991h).

In regard to drug offenses specifically, four variables—the amount of drugs
involved, the role of the offender, the scope of the activity, and drug type—were examined
as legally relevant factors. The results indicate that the higher the drug amount involved,
the more likely the offender is to receive a sentence at or above the Mandatory Minimum.

Additionally, crimes involving crack and powder cocaine more often receive Mandatory
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Mininmums than marijuana or methanmphetamine crimes®> (USSC, 1991b). Females were
less likely to feceive the Mandatory Minimums for drug crimes. Race also played a role
with 7.7 percent of blacks and 57.1 percent of Hispanics involved in drug crimes
receiving sentences at or above the Mandatory Minimums while only 54 percent of whites
did (USSC, 1991b). The relationship between race and sentence was statistically
significant but neither age nor citizenship had a significant effect (USSC, 1991b).

The USSC (19915) findings suggest that race, ethnicity, and circuit are strongly
related to the actual application of Mandatory Minimums in cases warranting their use.
Specifically, whites are less likely to be sentenced under the applicable minimum than
nonwhites. This differential application reflects the persistence of the disparity and
discrimination that the SRA was meant to reduce (USSC, 1991b). Thus, while the USSC
report claimed across the board reductions in disparity, several extralegal factors had a
statistically significant effect on sentence severity. According to USSC findings, race
significantly affects the probability of offenders receiving at least the Mandatory
Minimum. Whites are least likely while blacks are most likely to receive a Mandatory
Minimum sentence (USSC, 1991b).

For disparity arising specifically from the Mandatory Minimums, the USSC
identifies two sources: defendants who appeared to be similar were charged and
convicted differently as a result of extralegal factors; and defendants who appeared to be
different but who received similar departures from the Mandatory Minimums (USSC,

1991b). Regardless of the reason, the USSC concludes that sentences under the

*2Prior to 1984, all four such crimes were equally likely 1o receive sentences below the mandatory
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Guidclines/Mandatory Minimums are disparate as.a result of the statutory definitions of
disparity prov-ided by Congress (USSC, 1991b). The USSC closes by arguing that
Congress should repeal the Mandatory Minimums.

These analyses are not without problems. Several potentially relevant
explanatory variables—such as employment status, education, income, or mode of
disposition—are omitted. Additionally, of the variables included, none are continuous—
thereby weakening the strength of the statistical tools. Moreover, race and ethnicity are
measured together in one variable rather than separated into two—potentially
confounding the estimated impact of both. Finally, in regard to the interaction model, the
individual race and sex variables were excluded when they should have remained in
equation (Pedhazur, 1997: 425-430).

Meierhoefer (1992) examines the implementation and effects of the Mandatory
Minimums on prison terms between 1984 and 1990. Additionally, she explores how the
Mandatory Minimums are applied to eligible offenders over time. The primary goal is to
assess how the Mandatory Minimums affect sentencing practices and how their influence
changes over time (Meierhoefer, 1992). For length of prison terms, while an upward trend
began prior to the enactment of Mandatory Minimums, large increases in sentence duration
occurred after implementation. Conversely, for those offenses not involving either drug
crimes or Mandatory Minimums, the length of imprisonment imposed remained relatively

stable. Additionally, the advent of Mandatory Minimums heralded changes in the

minimams
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proportions of offense types prosecuted at the federal level. For example, the number of
drug offenses grew by 20 percent from 1984 to 1990.

In examining the proportion of offenders sentenced under such statutes,
Meierhoefer found that the length of the Mandatory Minimum itself has the most impact on
whether or not it is applied. This is an inverse relationship—the longer the Mandatory
Mininmum, the less likely it is to be applied. Additionally, persons were less likely to
receive the Mandatory Minimum if they were first-time offenders or had a minor prior
record—however this difference narrowed considerably over the time period examined
(Meierhoefer, 1992).

Meierhoefer also uncovered racial and ethnic differences in the effects and
application of Mandatory Minimums. For example, from 1984 to 1990, the number of
blacks charged with what are now Mandatory Minimum drug offenses grew by nearly 20
percent. Additionally, both blacks and Hispanics received longer sentences as well as the
required Mandatory Minimum sentence substantially more often than comparable whites.
Moreover, these differences grew from 1984 to 1990, suggesting that the Mandatory
Minimums were the source of the disparity (Meierhoefer, 1992).

Albonetti (1997) attempts to assess whether the Guidelines reduce racial disparity
as initially intended—specifically, if race and ethnicity still have direct effects or
indirectly condition the legally relevant factors used to determine sentences. She
addresses sentence length, the effect of guilty pleas and departures on sentence outcomes,
as well as the potential for extralegal factors such as race and ethnicity to condition or

impact sentence outcomes for drug cases under the Guidelines (Albonetti, 1997). It is

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



144

important to note that although Albonetti (1997) purports to study the Guidelines, her
invesrigation,- for reasons that are outlined below, is actually a study of the Mandatory
Minimums. Therefore, this piece is discussed in this rather than in the Guideline section.

Albonetti’s data are composed only of federal drug trafficking and possession
cases from 1991 to 1992. Departing from the previous research, Albonetti uses Tobit
analysis to model both the dispositional and durational decisions. Additionally, to test
the possibility that race and ethnicity conditioned the effect of other variables, Albonetti
ran separate Tobit regressions for whites, blacks, and Hispanics.

Her analyses indicated that extra-legal factors such as gender, education, and
ethnicity significantly influenced sentence outcomes. For example, females, US citizens,
and whites received sentences that were much more lenient than those imposed on males,
non-citizens, and racial and ethnic minorities—both in regard to disposition and duration.
In addition, status as a male, non-citizen, and/or racial and ethnic minority “conditions”
sentence severity and judicial departures as well as the influence of other legal and
extralegal variables.”® For example, both offense severity levels and criminal history had
significantly different effects on sentence outcomes for Hispanic and black defendants as
compared to white defendants (Albonetti, 1997). Thus, extralegal factors retain a
substantial influence over sentence outcomes for federal drug offenders. Finally,
Albonetti cites the judicial discretion allowed in making sentence departures rather than
prosecutorial discretion as the main avenue of Guideline circumvention and the source of

the racial and ethnic disparity (Albonetti, 1997)
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Unfortunately, these analyses are seriously flawed. Albonetti fails to
acknowledge‘the influence of Mandatory Minimums on federal sentencing. In addition,
she fails to control for the influence of offender level of involvement or the type of drug
involved. These variables are legally relevant, available in the data set used, and have
been demonstrated by prior research to impact sentences at the federal level under the
current determinate s¥§tem. Moreover, she omits extralegal variables such as offender
income or age that aI;o have demonstrated influence over structured sentencing
outcomes. These problems leave her results suspect because of model misspecification.

In addition, her choice of offender category (exclusively drug offenders) makes
her study a test of the impact of the Mandatory Minimums on racial and ethnic disparity
at the federal level rather than an evaluation of the Guidelines. As reflected by the data
(Albenetti, 1997), 95 percent of the cases involve defendants convicted of drug
trafficking. Drug trafficking is an offense that carries a Mandatory Minimum (21 USC §
841) which will unquestionably influence the sentence of anyone charged with it. Asa
result, the bulk of the cases in the data used for this study are Mandatory Minimum cases
rather than Guideline cases. Because the Guidelines cover all federal offenses,
extrapolating the outcomes of essentially one Mandatory Minimum offense to draw
conclusions about the impact of the Guidelines—even for only drug offenses—is
inherently flawed. While drug offenses must be considered in any Guidelines evaluation,

they cannot be the sole basis for evaluation (Schulhofer, 1992).

*> This “conditioning” is an indirect effect that is in addition to the direct effect found in the simple linear
model
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Finally, there is question as to whether Tobit is the correct statistical tool for
evaluating thé sentencing decisions of incarceration and sentence length or for answering
the questions that Albonetti poses. This is because using Tobit to model the decisions
simultaneously automatically presupposes that the incarceration and sentence length
decisions are made concurrently rather than sequentially (McDonald and Carlson, 1993).
This assumption can be assessed through comparison of the sentence distributions
(McDonald and Carlson, 1993). Yet, Albonetti makes no mention of conducting such a
procedure or whether she considers the decision-making process to be concurrent or
consecutive. In addition, there is question as to whether each decision is influenced by
the same set of factors (Spohn et al., 1981-2). Thus, the justification for using Tobit in

these analyses remains unclear.

Conclusions
The above research supports Tonry’s (1987) contentions regarding both guideline

sentencing and mandatory minimum statutes—namely that guideline systems reduce
disparity while mandatory minimum statutes can increase it. More importantly, federal
level research provides supportive evidence and echoes his sentiments with empirical
findings. The Guideline studies indicate high levels of compliance with only mild
circuimvention through plea and charge bargains (Nagel and Schulhofer, 1992).
Moreover, the results show decreased sentence variation overall as well as sentencing
patterns modified from previous patterns (USSC, 1991a; GAO, 1992). Conversely, the

Mandatory Minimum studies indicate both severe sentencing disparity and circumvention

(Albonetti, 1997).
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That most of the disparity is tied to drug type (USSC, 1991b; McDonald and
Carlson, 1993) suggests that the different statutory severity assigned to various drug
types produces the disparity. This implies that the Mandatory Minimums are the main
disparity source. For example, despite the racially neutral factors employed in determining
sentence, severe racial inequality exists in the sentences impos_ed for federal crack cases.
Using the pre-established increased penalties for drug offenses in conjunction with the
Anti-Drug Abuse Act of 1986,%* the Anti-Drug Abuse Act of 1988 combined concepts
from the previous legislation to create Mandatory Minimum sentences for crack cocaine
that were one-hundred times greater than those for powder cocaine (BJS, 1993). While
racial bias was not the premise for the statute, the majority of those affected by the ratio are
racial minorities (USSC, 1995). These penalties created unwarranted disparities between
similar defendants (USSC, 1995).

Several of the aforementioned federal studies (Karle and Sager, 1991; Nagel and
Schulhofer, 19~92; Schulhofer, 1992; Vincent and Hofer, 1994) place the blame for
several problems in federal sentencing squarely on the Mandatory Minimums. As
previously mentioned, if the Mandatory Minimum penalties for the two forms of cocaine
were equalized, the racial disparity would not only disappear, but it would reverse slightly.
Moreover, if the Guidelines were merely changed so that the Mandatory Minimums were

the exception instead of the rule, the disparity would decrease substantially (McDonald and

Carlson, 1993).

**This act made a distinction between the two forms of cocaine
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Thus, the circumstantial evidence against the Mandatory Minimums is, at this
point. overwhélming. However, they cannot be convicted on circumstantial evidence
alone Empirical evidence of the suspected causal relationship is required. This study
attempts to provide such evidence. Despite the numerous problems, Albonetti’s (1997)
analyses are useful. Not only do they provide the first empirical evidence that the
Manc/qtory Minimums produce racial disparity—despite the fact that this was not the
intent of her research—they also provide an avenue for separating the Guidelines effects
from the Mandatory Minimums via the separate analysis of specific statutory offenses.
This current research continues in the same vein, using a permutation of Albonetti’s

serendipitous methodology.
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CHAPTER FIVE: METHODOLOGY

Hypotheses
Based upon previous research concerning determinate sentencing systems (Tonry,

1987; Meierhoefer, 1992) as well as prior studies of post-SRA federal sentencing (Karle
and Sager, 1991; USSC, 1991b; GAO, 1992; Schulhofer, 1992), the Mandatory
Minimums are believed to exacerbate racial disparity in federal sentencing. While the
Mandatory Minimums are thought to be mainly responsible for the racial disparity that
exists in federal sentencing, evidence also suggests that the interplay of the two
sentencing strategies further exacerbates the disparities produced by the Mandarory
Minimums. However, the main purpose of this research is to separate the effects of the
Mandatory Minimums from the Guidelines rather than the effects of the Guidelines from
the Mandatory Minimums. This is done in order to determine if the Mandatory
Minimums are indeed the main contributor to the recent increase in racial disparity at the
federal level.

Thus, this research will test the following hypotheses:

Hi: The significant predictors of both imprisonment and sentence length will vary
by oftense type. Additionally, the ranked order importance and direction of the
significant predictors will vary by offense type.

H,: The significant predictors of both imprisonment and sentence length will
vary by the specific statute charged within a given offense type. Additionally, the ranked
order importance and direction of the significant predictors are similarly expected to vary
by statute. Specifically, those statutes carrying a Mandatory Minimum penalty will

exhibit a substantially different pattern of significant predictors than those that fall under
the Guidelines alone.

Hj: Offender race will be a significant predictor of imprisonment and sentence

length in general federal sentencing. Specifically, blacks will be sentenced more harshly
than whites.
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H,: The influence of offender race and other extralegal factors will be greater
among Mandatory Minimums cases than Guidelines cases net of legally relevant factors.
This will manifest in increased likelihood of incarceration and increased length of
sentence for racial minorities sentenced under Mandatory Minimum statutes. Any racial
disparity found for simple Guideline offenses should be at much smaller levels—as
reflected by low racial differences in incarceration rate and sentence length.

Hs: Mandatory Minimums for drug-related crimes will demonstrate greater levels
of racial influence than other Mandatory Minimums. This will manifest in increased

likelihood of incarceration and increased length of sentence for racial minorities
sentenced under Mandatory Minimum drug offense statutes.

paea This analysis and investigation use USSC data compiled from federal sentencing
records. These data include all cases sentenced in federal court since Guidelines
enactment and are available via the Inter-University Consortium for Political and Social
Research (ICPSR) web-site, set 9317. The Monitoring Federal Criminal Sentences
1987,1997 data set contains information on federal criminal cases sentenced under the
Guidclines. The data file includes all cases received by the USSC that entered the federal
criminal court system between November 1, 1987 and September 30, 1997. This study,
however, uses only those sentenced in fiscal year 1992, which yields 38,258 cases.”

The 9317 yearly data sets are unique in that the information provided by each
comes from different data sources—depending upon which year is examined. For
example, data for cases sentenced before September 1, 1990 are derived from the Federal
Probation, Sentence and Supervision Information System (FPSSIS). After September 1,

1990 the USSC Monitoring Unit developed its own collection processes and variables to

®° This large number of cases will increase the possibility of finding statistically significant relationships.
This is because, by increasing the statistical power, it permits the detection of smaller differences between
groups (Cohen, 1992).
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gradually replace the FPSSIS data. This process is ongoing—with more Monitoring Unit
variables inclﬁded in each successive data set. For cases that cannot be matched to the
FPSSIS data, the case variable information will be incomplete—the degree to which will
vary by year. As mentioned above, for the current research, data from fiscal year 1992
will be analyzed. Several methodological concerns influenced the choice of FY 1992.
Primarily, effe;;tively answering the research question requires post-1989 data
because 1989 was the year of the Mistretta decision (Karle and Sager, 1991). While the
Guidclines were in effect prior to 1989, they were not uniformly used and applied until
after Mistretta. Additionally, the data from initial Guideline implementation through
1990 were compiled from different sources than those from 1991 onward—
compromising the comparability of the two spans of data. Given the previously
mentioned bias in pre-Mistretta data coupled with the data comparability issue, only post-
1990 years can be used for these analyses. Finally, as the “safety valve” provision was
enacted in 1993, a year prior to that had to be used in order to avoid the complications of
such departures. Since there is no case indicator of a “safety valve” departure in the data
sets subsequent to this change, the impact of this factdr on sentence length cannot be
controlled. Given that the task of these analyses is the separation of the Mandatory
Minimums effects from those of the Guidelines, the omission of such a clearly relevant
variable would produce model misspecification error. Thus, for the aforementioned
reasons, only 1991 and/or 1992 data are appropriate for these analyses. Given the timely

nature of these analyses, the more recent appropriate year was chosen.
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Strategy
Previous sentencing research has used interrupted time series designs with

longitudinal sentenéing data to estimate the effects of sentencing interventions
(Stolzenberg and D'Alessio, 1994). Ideally, a time series analysis would be used to
identify the sources of the federal sentencing disparity. This approach would control for
random yearly fluctuations in the number and types of federal crimes and the nature of
the sentences. However, given the changing nature of both the Guidelines and the
Mandatory Minimums this is not a possibility.

First, as the primary data begin with the implementation of the Guidelines, there
is no intervention to differentiate between before and after. Additionally, there is not
merely one intervention impacting sentencing procedure over this period but several.
The enactment of Mandatory Minimums in 1986, 1988, and 1990, the implementation of
the Guidelines in 1987, the 1989 Mistretta decision, the 1993 addition of the “safety
valve” departure provision, and the yearly additions and modifications to the Guidelines
all comprise interventions. Given their close proximity to one another, it is impossible to
separate the effects of one intervention from another in a time series analysis (USSC,
19914). Finally, the data themselves are not consistent across years—producing
additional problems in using a time-series design (USSC, 1991b). For example, the
variable indicating the most serious identified supervision problem for each defendant is
present in the 1989-90 data but disappears in the 1990-91 set. Therefore, a time series
analysis is not a viable option for this problem or with these data.

Before any meaningful action can be taken to further reduce federal sentencing

disparity, one must identify its source. As noted previously, the prime suspects are the
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Mamndatory Minimums and the Guidelines. The only way to assess the role of each in
disparity causﬁtion is to separate the effects of one from the other. To do this, one needs to
isolate the federal cases involving Mandatory Minimums from those in which they are not
involved.”® To minimize the difficulty of this task, a pre-“safety valve” year where the
Mandatory Minimums are applicable to all offenders who do not receive ‘substantial
assistance’ departures is used.

As previously noted, although there are over one hundred separate Mandatory
Minimums in approximately sixty different statutes, USSC research reveals that only five”
of them account for 94 percent of Mandatory Minimum cases. Additionally, more than half
of the existing Mandatory Minimum statutes were never used in the period examined
(USSC, 1991b). This discovery is crucial to the proposed research. Because the vast
majority of Mandatory Minimums used fall under one of five statutes, analysis of cases

where the main offense title is one of those five will produce estimates of the impact of

% The converse, isolating federal Guidelines cases from those that are not is impossible since al/ federal
level cases fall under the guidelines.
°7 These statutes are:

21 USC § 841—manufacture and distribution of controlled substances.
Depending upon the quantity of drugs involved, whether the offender had a prior
conviction under specific statutes, and whether death or serious injury resulted from the
offense, minimum sentences range from five years to life imprisonment.

21 USC § 844—possession of controlled substances. For those containing a
cocaine base, sentences range from five to twenty years for first offenders possessing
more than five grams and for repeat offenders with lesser amounts.

21 USC § 960—penalties for the importation/exportation of controlled
substances. Depending upon the quantity of drugs involved, whether the offender had a
prior conviction under specific statutes, and whether death or serious injury resulted from
the offense, minimum sentences range from five years to life imprisonment.

18 USC § 924(c)—minimum sentence enhancements for carrying a firearm
during a drug or violent crime. Depending upon the type of firearm involved and whether
the offender had a prior conviction under this statute minimum sentences range from five
years to life imprisonment.

18 USC § 2113(e)—minimum sentence enhancement of ten years for the taking
of hostages or murder during a bank robbery
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the Mandatory Minimums on sentences.”® Conversely, analysis of federal cases not
falling under §ne of those five statutes will comprise estimates of the impact of the
Guidelines. Albonetti (1997), by using only drug trafficking and possession offenses
accomplishes this separation in part —albeit unintentionally.

Thus, the analytical strategy is multifaceted—entailing the analysis of data sets
and subsets. Using the title of the major offense for each case, the data and analyses are
broken down into three separate components. First, in step one, the impact of the
independent variables, including race, on the two dependent variables for the entire 1992
sentencing data set is modeled. Next, in step two, the 1992 sentencing data set is divided
into subsets of drug, firearms, robbery, and ‘other’ offenses. Each of these sets then
undergoes separate analysis. The third and final stage has three sub-components. The
robbery offense subset is divided into those offenses falling under statute 18USC § 2113,
a Mandatory Minimum offense, and those that do not. Similarly, the firearms offense
subset is subdivided into those cases involving Mandatory Minimum statute 18USC § 924
those that do not. Finally, the drug offense subset is divided into four additional
subsets—one for each of the three remaining Mandatory Minimum drug offenses and the
fourth composed of any additional drug offenses.

This breakdown will enable separation of the effects of the Mandatory Minimums

from those of the Guidelines. Step one determines the general impact of race on federal

%8 Under drug offenses, the main criteria for determining whether or not the crime involves a Mandatory
Minimum are the type and the amount of drug involved. Specifically, drug type dictates the amount
required to invoke the Mandatory Minimum. While drug type is available in this data, drog amount is not.
However, since the Guideline ranges for such offenses were based upon the existing Mandatory Minimums,
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incarceration and sentence length. If there are no significant race effects in step one but
there are signiﬁcant effects in the subsequent analysis of Mandatory Minimum cases, this
would indicate that the effect of race is masked when Mandatory Minimum and Guideline
cases are analyzed together. Likewise, if step one uncovers significant race effects that
disappear when only Guidelines cases are analyzed, this is evidence indicating that
analyzing the two types of cases together produces misleading results.

The data subset “other offenses” from step two comprises mainly Guidelines
cases while the remaining subsets contain Mandatory Minimum cases. Separate analysis
of these data subsets, therefore, provides separate estimates of the factors influencing
sentences under the Guidelines alone. Significant race effects for all offense groups
except “other” offenses will suggest that the Mandatory Minimums are the source of the
disparity.

Additionally, the last step isolates the effects of the most used specific Mandatory
Minimum statutes. If significant racial effects are confined to those offenses falling under
these Mandatory Minimum statutes, this provides even stronger evidence that the
Mandatory Minimums are the source of the existing racial disparity in federal sentencing.
Moreover, it will enable the identification of the particular statutes in which the sentences
meted out demonstrate adverse impact by race net of legally relevant factors.

In order to ensure that the USSC findings regarding the use of Mandatory
Minimum statutes are applicable to the FY 1992 data, the frequencies of the cases falling

under the five statutes were determined for this data set. The results were almost

those drug cases not technically falling under the Mandatory Minimums still reflect them. Therefore, such
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identical to the USSC (19915) study. Of the 11,246 Mandatory Minimum cases
sentenced in fY 1992, 95.4 percent of them were for one of the five target offenses. The
four drug-related offenses account for over 80 percent of the cases. When only non-
violent offenses are considered, the four drug-related offenses account for 94.6 percent of
the total Mandatory Minimums used. Thus, the USSC (19915) findings and assumptions
based upon them are applicable to these data.

To estimate the influence of race on sentencing decisions under the Guidelines
and the Mandatory Minimums, a partitioning strategy is used where possible. While
many studies use dummy variables in estimating the effects of race, this approach has
limitations.” Therefore, in order to best capture the impact of race, racial group will
subdivide the aforementioned data set and subsets further where case numbers allow.
While each partitioning of the full FY 1992 data provides enough cases for statistical
analysis, not all of the subsets have enough representation of the two major racial
groups—blacks and whites—to permit further partitioning by race. While statutes
21USC § 841, 21 USC § 844 and 18 USC § 2113 have sufficient numbers for racial
partitioning,'% statutes 21 USC § 960 and 18 USC § 924 do not.'”" For those subsets

where there is not adequate racial representation, dummy variables are used to model the

cases are not AMandatory Minimum cases in name only.

%9 Primarily. racial effects are constrained to equal the difference between the intercepts of the different
equations. Additionally, this approach precludes the full consideration of all possible first order racial
interactions. Moreover, measuring discrimination with dummy variables essentially constrains all variable
effects to be equal between groups. Using dummy variables also means that the error variances of the
separate equations will be equal. This last limitation also increases the likelihood of making both type 1
and type 1I errors in regard to the impact of race (Myers, 1985; GAO, 1992).

1% Cases falling under statute 21 § 841 are composed of 4,050 whites and 2,417 blacks. Similarly, cases
falling under statute 21 § 844 are comprised of 593 whites and 205 blacks. For 18 USC § 2113 cases, there
are 1,035 whites and 579 blacks.
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impact of race. The results of the partitioned regressions are compared to an overall non-
partitioned rnbdel in order to demonstrate the differences for each racial model.

As an additional component to the above analytical strategy, the aforementioned
analyses are conducted on a subset comprising only cases from the Ninth Circuit. In
these analyses, dummy variables representing each Ninth Circuit district are used to
estimate district impa?t on sentencing outcomes. The strategy of selecting districts from
one circuit rather thaﬁ all districts is used because of the large number of US federal court
districts. There are ninety-four districts. Estimating the impact of all ninety-four would
necessitate the inclusion of ninety-three dummy variables in the model. An equation with
that many dummy variables representing the influence one factor is unwieldy and is
statistically unsound.

The Ninth Circuit was chosen for several reasons. First, of all circuits, it
produced the most cases for FY 1992. Such numbers permit the partitioning called for by
this research design. Additionally, comprised of Alaska, Arizona, California, Hawaii,
Idaho, Montana, Nevada, Oregon, Washington, Guam and the Northern Mariana Islands,
this circuit provides a wide range of district types and sizes. Differential impact by
district would be expected in such a circuit.

District Analysis Rationale

Sentencing research has made clear that factors beyond the mere attributes of case

and offender impact sentencing outcomes. Environmental, contextual, and individual

characteristics of the sentencing process all affect sentencing (Blumstein ez al., 1983) and

1! Cases falling under statute 21 § 960 are comprised of 135 whites and 64 blacks while those falling under
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recent research has called for their inclusion in models estimating the sentencing decision
(Hawkins, l§87; Chiricos and Crawford, 1995). The importance of these factors has long
been addressed in studies of state, county, and city level sentencing. State-level
sentencing research comparing jurisdictional variation finds several contextual and
environmental factors affecting sentence outcomes (Levin, 1972 ; Gibson, 1980; Nardulli
et al, 1988; Eisenstein ef al, 1988; Eisenstein and Jacobs, 1991; Chiricos and Crawford,
1995; Dixon, 1995; Crawford et al, 1998; Spohn, 1998; Nobiling ef al, 1998). Clearly
sentencing outcomes vary by location. Moreover, prior research has indicated that
environmental and contextual factors may interact to influence sentencing outcomes
(Gibson, 1980, Eisenstein et al., 1988).

Federal sentencing and judiciary research prior to Guideline implementation
acknowledges organizational and contextual variation by both circuit and district. For
example, there is substantial inter-district variation in US Attorney’s offices—in size,
structure, policies, caseload, administration, and degree of influence from both within and
outside the district (Eisenstein, 1978). Similarly, the use of magistrates varies by
district—with some being used to their fullest extent while others are allotted only a
fraction of the authority designated to them by law (Smith, 1990). Studies in the realm
of political science also report how the organizational and contextual variation present in

the federal court system affects sentencing outcomes (Heydebrand and Seron, 1990;

Kirsch, 1995).

statute 18 § 924 are comprised of 179 whites and 225 blacks.
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Much of the available Guideline sentencing research focuses on individual and
case level fac;tors, largely ignoring environmental and contextual contributions to the
sentencing outcome. While inter-circuit and district variation is not specifically
prohibited by the Guidelines, both are illegitimate sources of variation because they not
explicitly recégnized as legitimate (McDonald and Carlson, 1993).

Post-SRA federal sentencing research that includes contextual and environmental
factors does so only cursorily. These studies either merely use a series of dummy
variables to control only for circuit (USSC, 1991b; McDonald and Carlson, 1993,
Albonetti, 1997), use inadequate statistical techniques (USSC, 1991a; GAO, 1992; Nagel
and Schulhofer, 1992; Schulhofer, 1992) or pay these factors only scant attention (Karle
and Sager, 1991; Maxfield and Kramer, 1998). However, despite these shortcomings, the
research does find several inter-circuit and inter-district variations (Stith and Cabranes,
1998). These occur in charging and plea negotiation practices'® (USSC, 1991a;
Schulhofer, 1992), application of mandatory minimum statutes'® (USSC, 1991b), use of
sentencing departures'® (Karle and Sager, 1991; USSC, 1991a; GAO, 1992; Nagel and

Schulhofer, 1992), and application of the relevant conduct guideline (USSC, 1991a).

"% Circuits reflected differences in the use of fact stipulations in plea agreements, binding plea agreements,
and pre-indictment pleas (USSC, 1991a). Moreover, districts vary by rates of pleas versus trials ranging
from a 100 percent plea rate (Eastern Louisiana and Guam) to 74.7 percent in Eastern Missouri (USSC,
1991a).

'% In terms of population distribution, some circuits are over-represented in their use of Mandatory
Minimums while other are under-represented. For example, the Ninth and Eleventh Circuits account for
almost 35 percent of Mandatory Minimum cases while accounting for nearly 30% of the total case
population. Moreover, in the DC Circuit, which represents only 3.3 percent of Mandatory Mini mum
defendants, forty-four percent of those defendants are sentenced under the applicable Mandatory Minimum
provisions (USSC, 1991b).

"% The odds of receiving departure sentences were greater in the Second, Fifth, Sixth, and Eighth Circuits
than in the Third, Fourth, Seventh, Tenth and Eleventh Circuits (GAO, 1992). Moreover, some districts’
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Moreover, there is variation in location of sentences within the guideline range'® (USSC,
19914, GAO,- 1992), guideline interpretation (USSC, 1991a; Albonetti, 1997), inter-office
relations'® (USSC, 1991a; Schulhofer, 1992), and appellate decisions regarding
departures'”’ (Karle and Sager, 1991; USSC, 1991a). Variation is also present in the
definition and application of substantial assistance motions (USSC, 1991a; Maxfield and
Kramer, 1998) as well as the impact of extra-legal variables (Smith and Damphousse,
1998). Finally, sentence variation across districts and circuits by crime type (McDonald
and Carlson, 1993; Albonetti, 1997; USSC, 1997b) as well as by race (Wray, 1993) has
also been uncovered.

The above research effectively demonstrates that both contextual and
environmental factors play a significant role in the federal judicial system and implies
that both the causes and levels of sentencing disparity in that system are influenced by the
geographic, organizational, and political features of court communities. Thus, any.
research examining the federal sentencing process should take such factors into account.
Yet, despite this wealth of evidence demonstrating the importance of environmental and
contextual factors, research on federal level criminal sentencing since the implementation

of the Guidelines focuses almost exclusively on case and offender level influences.

departure rates were 20 percent or higher (the overall 12-site rate was 15 percent), while others had
departure rates of approximately 10 percent (USSC, 1991a).

1% Offenders in the DC, Second, Third, Fourth, and Sixth Circuits were significantly more likely than
those in the remaining circuits to receive sentences at either the bottom or the top of the guidelines range
rather than in the middle (GAO, 1992).

'% For example, probation office relations with other court practitioners vary widely (USSC, 1991a;
Schulkofer, 1992).

!9 The First. Third, Sixth and Seventh Circuits have rejected offender characteristic based downward
departures, while the Second and Eighth Circuits have upheld them (Karle and Sager, 1991: 431).
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It is important to address both district and circuit level characteristics. Evidence
suggests a reciprocal relationship between circuit and district. The district impacts the
appellate decisions by producing the cases that are brought for appeal. Conversely, the
appellate court dictates to the district courts how they may or may not sentence through
reversals and upholding of district decisions (Carp and Stidham, 1998).

Nearly all federal determinate sentencing research that attempts to control for
environment incorrectly focuses on the Circuit. If a choice must be made between the
two levels, district should always trump circuit when the dependent variables are
sentence outcomes. The reason for this is simple—such decisions are made at the district
not the circuit level. While circuit unquestionably influences district decisions in the
forms of governance, management, and appellate decisions, the impact of the circuit on

sentence outcome is negligible in comparison to that of the district.
Variables
Dependent Variables

The dependent variables for these analyses are the incarceration decision and the
length of imposed sentence. Incarceration is modeled as a simple in (the defendant was
sentenced to prison) or out (the defendant was not sentenced to prison) dichotomy.
Sentence length is continuous and operationalized as imposed length of incarceration in

months for the main title offense.

Independent Variables
Several factors that are legally relevant under the Guidelines will be included in

the analysis as control variables. These are: the number of counts of conviction
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(NOCOUNTYS), the total number of sentence adjustments'® (ADJUSTME), the presence
ofa downwafd (DOWNWARD) or upward (UPWARD) sentencing departure, the final
offense level as determined by the court (XFOLSOR), and the number of criminal history
points awarded (XCRHISSR). Additionally included are whether the Court accepts the
findings and Guideline factors from the PSR (ACCPTPSR), if probation was a sentencing
option (PROBATIO), and if either the criminal history score (CAREER) or offense level
(OFFENSEC) was adjusted for career criminal status. Finally, the offense type of the
primary charge (VIOLENT, ROBBERY, PROPERTY, WHTCLLR, DRUGS,
FIREARMS, IMMIGRAT, and OTHER) is another legally relevant factor that is
included. Additionally, for the drug offense partitionings, the type of drugs involved
(POWDER, CRACK, MARIJUAN, HEROIN, METHAM, ODRUGQG) is included as a
legally relevant factor.

Factors that are not considered to be legally relevant under the Guidelines are
included in order to determine if they have significant impact on incarceration or the
length of sentence. The presence of a written plea agreement in the case file
(DOCPLEA) and the case’s mode of disposition (TRIAL) are included in accordance
with 1he “jury tax” thesis.'® Additionally, previous research has demonstrated a
significant association between these variables and the sentence meted out (Uhlman and

Walker, 1980; Brereton and Casper, 1981-2; Spohn, 1992). Similarly, a dummy indicator

'% As mentioned previously, Guideline sentencing provides for and takes into account several aggravating
and mutigating circumstances—the presence of which are grounds for sentence adjustments. This will

lawfully impact both incarceration and the length of sentence by serving to either decrease or increase the
offensc severity score.
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of the defendant’s race (BLACK) is used as a control in accordance with conflict
theory'! (Ha&kins, 1987; Hawkins and Hardy, 1987; Hawkins, 1995). Likewise,
offender gender (MONSEX) is included as dictated by the “chivalry” and “female
paternalism” theses''! (Daly, 1987; Crew, 1991) and because prior studies have indicated
a significant association between gender and both sentence type and length (Daly, 1987,
Crew. 1991; Steﬁ'enereier et al., 1993; Daly and Bordt, 1995). Defendant ethnicity
(HISPANIC) is also included as a control variable based upon the “Gringo justice”

thesis!'!2

(Mirande, 1987) and because it has previously demonstrated a significant
association with an offender’s sentence (Holmes et al., 1996; Nobiling et al., 1998).
Finally, defendant citizenship status (USCITIZE) is included in both the models of
incarceration and sentence length since non-US citizen defendants are expected to be

deported rather than imprisoned. However, those that are imprisoned are expected to

receive longer sentences than similarly situated US citizen defendants.

1% Essentially, this contends that offenders who go to trial and are found guilty are additionally penalized
for “wasting” the court’s time and the taxpayers money through demanding an “unnecessary” trial
(Brereion and Casper, 1981-2; Spohn, 1992)

"9 Conflict theory asserts that the powerless elements of society are most likely to suffer the brunt of
formal social control mechanisms because of the state’s stake in maintaining the status quo as far as power
distribution. Moreover, there is little or no consequence to this disparate treatment because it is invoked
upon relatively powerless groups (Hepburn, 1978). Thus, according to this theory, the disparate numbers
of blacks in prison is explained by their relative powerlessness in society.

"' The “chivalry” thesis contends male criminal justice decision-makers see female offenders as less
dangerous and culpable than their male counterparts. Similarly, the “female paternalism™ perspective
characterizes the courts as trying to protect the “weaker sex” from the stigma of incarceration and a criminal
record Both result in more lenient treatment of female offenders (Daly, 1987; Crew, 1991; Daly and Bordt,
1995).

"> This perspective describes Hispanics® perception that law, order, and protection by the criminal justice
system are only for white Americans. Essentially, “Gringo Justice” is a double standard of justice in favor
of Whites and penalizing Hispanics. It occurs when criminal justice officials use ethnic—specifically
Hispanic—stereotypes in making criminal justice decisions (Mirande, 1987). Mirande succinctly illustrates

this point of view saying “For Chicanos, justice in the United States has come to mean ‘just us’”(Mirande,
1980).
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The number of the defendant’s dependants NUMDEPEN) is included as a
control variabie on the basis of the “familial paternalism” thesis''? and because it has
previously demonstrated a significant inverse relationship with sentence length and
incarceration (Daly, 1987). Additionally, as defendant income (ANNINCOM), education
(EDUCCATN), and age (AGE) are characteristics theorized to bear the focus of criminal
sanction (Tittle, 1994) and because significant relationships have previously been
uncovered between sentencing and both age (Steffensmeier et al., 1995; Steffensmeier et
al., 1998) and income (Smith, 1991), each is included as a control variable for this
analysis. Some of the above listed extralegal variables are hypothesized to operate
indirectly through some legally relevant factors. However, all are expected to have
significant direct effects.

The impact of many of these variables is expected to change with offense type
and specific statute. While the influence of legal variables should remain relatively
constant, the relationship between extralegal variables—particularly race—and the
sentencing outcome is expected to vary by offense type as well as by specific statute.
Specifically, extralegal variables are expected to have greater impact under Mandatory

Minimum offenses/statutes than simple Guideline offenses.

"' This perspective essentially contends that defendants with families—specifically minor dependants—
will receive more lenient treatment from the courts in order to protect those “innocent (dependents)” from
the hardships that would result from harsh treatment of the offender (Daly, 1987).
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Hazard Rate _
Sample selection bias’’ is a common problem in the analysis of sentencing data

(Zatz and Hagan, 1985; Winship and Mare, 1992). Here, although our data includes the
entire population of federal cases forwarded to sentencing for fiscal year 1992, there are
other potentiaf sources of selection bias. For example, which cases are charged by law
enforcement, forwarded for prosecution, sent to federal rather than state court, and
acquitted all can produce early bias that will be transmitted to subsequent stage data—
even if those data contain, for example, the entire population of sentenced cases (Berk,
1983). However, for these analyses, the largest potential threat of bias arises from the
prison/no prison decision and its impact on sentence length. Thus, sample selection bias
is a potential concern for these analyses (Winship and Mare, 1992).

One correction for sample selection bias is the use of a hazard rate, an odds ratio
representing the probability of a case being excluded from the sample''” (Berk, 1983).
This ratio, which also captures the expected disturbances resulting from the biased
selection, is included in the OLS analyses of sentence length as an additional variable.
This inclusion is thought to compensate for any selection bias present in the data sample.

Unfortunately, using a hazard rate often produces very high multicollinearity

(Berk, 1983). Additionally, there is a question as to the accuracy of corrections made via

"' This is when the sample used is biased non-randomly. For example, systematic under-representation of
certain types of cases in a sample or data set would constitute sample selection bias. It can result in model
misspecification, undermine both internal and external validity, as well as bias estimates of both the slope
and the intercept—and therefore the regression coefficients (Berk, 1983; Stolzenberg and Relles, 1997).

"% This ratio is calculated by first running a dichotomous logit model that estimates the selection of cases
into one group (included) or the other (excluded). In the case of this research, it would be prison versus no
prison The predicted values from this logit are saved, multiplied by ~1.0 and used to calculate density and
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this method. For example, while it may compensate for sample selection bias, some
research has found that hazard rate use can introduce new bias (Stolzenberg and Relles,
1990). Thus, the correction may actually worsen the bias beyond what existed previously
(Stolzenberg and Relles, 1997).

Depending upon the conditions, in some cases small sample selection bias should
be ignored116 (Stolzenberg and Relles, 1997). Use of the hazard rate correction for
sample selection bias is recommended only when both the error terms and the
independent variables of the regression and selection equations are highly correlated
(Stolzenberg and Relles, 1990). Additionally, it should be used only with large sample
sizes. However, there is no automatic way to diagnose sample selection bias.

Using the indicators provided by Stolzenberg and Relles (1997), hypotheses can
be developed about whether or not inclusion of the hazard rate is appropriate for any
given analysis. Primarily they note that the bias will vary inversely with the magnitude
of the R square. Thus a large R square indicates relatively small sample selection bias.
Additionally, if the probit or logit equation estimating model selection has a poor fit, it is

further indication that there is minimal sample selection bias (Stolzenberg and Relles,

1997).

distribution values (Berk, 1983). These values are then plugged into the following equation: f(z;)/1-F(z;).
More simply. for a logit model, the hazard rate is the predicted probability of, from our example, no prison.

'® If the bias produced by using the hazard rate is small in comparison to that produced by sampling error,
then hiizard rate use is recommended. When the reverse is true, it should not be used because the hazard
rate will worsen estimations (Stolzenberg and Relles, 1997). Additionally, this method is recommended
only for large sample sizes.
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For the current analyses, the hazard rate is calculated for each partitioning
possible.'"’ However, OLS models with and without the hazard rate are both calculated
and presented where the data allows. The rationale behind this is simple: some of the
data partitions do not permit modeling of the incarceration decision because virtually all
persons convicted in the cases included in those partitioning are imprisoned. Since the
hazard rate for sentence length is calculated from the predicted values of incarceration, it
is impossible to calculate a hazard rate for those partitionings where incarceration could
not be modeled. Were both the hazard rate and non-hazard rate models not calculated,
there would be no means of making meaningful comparisons between the partitionings
for which the hazard rate could be calculated and those for which it could not. While this
investigation primarily uses the hazard rate model to draw conclusions and inferences
about the significant predictors of sentence length, the OLS models of sentence length
without the hazard rate are provided separately in Appendices E through G.

Variable Listing

The frequency distribution and coding of each of these variables can be found in
Table One of Appendix A. As indicated by the numbers present, some categories require
collapsing or omission. This is expected to become a problem particularly as the data
partitions become smaller. For example, the frequencies of the district categories for the

Ninth district partitioning reveal that the Northern Mariana Islands produced only one

''” For those cases where the dichotomous prison/no prison decision cannot be modeled because of
insufficient variance in responses on that dependent variable, the hazard rate cannot be calculated. For
example, this occurs in the modeling of robbery offenses and statute 18 US § 924 for the “full” model.
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case in fiscal year 1992. Thus, this district category is merged with those of similar
districts—such as Guam and Hawaii.

Additionally, the impact of the independent variables is expected to be different
across the two dependent variables. In fact, not all of the following variables are
expected to influence both dependent variables. Moreover, the variables are expected to
have different impact across offense and specific statute—also being significant
influences for some and not others.

It is also important to note that for yes/no dichotomous variables, “no” responses
serve as the reference category. In regard to other dummy variables, those boldfaced and

italicized below serve as the reference category

Dependent Variables
TOTPRISN—Number of total months imprisonment ordered
PRISN—Whether the defendant was sentenced to prison (dichotomous)

Statuie variable

STATUTE—first statute under which title offense is brought. This variable is first used
to verify that the incidence of the four target statutes in the current data set is comparable
to the incidence uncovered by the USSC (199154). Next, it is used in the third level of
data partitioning to isolate the target offenses from all other offenses.

Processing Variables

DOCPLEA—Presence of written plea agreement in USSC file (dichotomous)

NOCOUNTS—Number of counts of conviction (continuous)

TRIAL—Mode of disposition of the case/whether the defendant went to trial
(dichotomous)

ACCPTPSR—Explicit statement by the Court regarding acceptance of the findings and

guideline factors from the PSR. (dichotomous)

ADJUSTME—total number of adjustment levels (continuous)

DEPARTURE DUMMIES—UPWARD and DOWNWARD, indicators of the presence
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of either an upward or downward sentencing departure (dichotomous)'**

Offense Variables

OFFENSE TYPE DUMMIES—violent, robbery, property, white-collar, drugs, firearms,
immigration and other

XFOLSOR—Final offense level, as determined by the court and reflected in the Sentence
Report (SOR), (Continuous)

DRUG TYPE DUMMIES—powder cocaine, crack cocaine, heroin, marijuana,
methanmphetamine, LSD, PCP, not applicable

PROBATIO—probation was an option (dichotomous)

OFFENSEC—offense level was changed because of application of career criminal status
(dichotomous

CAREER—<criminal history score was adjusted upward because of application of career
criminal status (dichotomous)

QOffender variables

Legal _

XCRHISSR—Final criminal history category (1 - 6), as determined by the court
(ordinal)

CRIMHIST—Offender has a criminal history (dichotomous)

Extralegal

RACE DUMMIES—White and Black (dichotomous)

HISP ANIC—Defendant is Hispanic as indicated by PSR (dichotomous)
MONSEX—Defendant’s gender, female and male (dichotomous)
ANNINCOM—Amount of defendant’s annual income (continuous)
EDUCCATN—Defendant’s highest level of education (ordinal)
AGE-—Defendant’s age at sentencing (continuous)
NUMDEPEN—Number of defendant’s dependants (continuous)
USCITIZE—The defendant is a US citizen (dichotomous)

Environmental Variables
CIRCUIT DUMMIES—Circuit where the defendant was sentenced (dichotomous) 1%
through 11% and the DC Circuit (Sixtk Circuit)'"

'8 UPWARD was initially to be included in both the incarceration and the sentence length models.
However, for the prison/no-prison decision, virtually all offenders that receive an upward departure also
receive incarceration. As a result, this variable is dropped from all incarceration analyses.

''® While many analyses select the DC circuit as the reference category, we find this inappropriate for
several reasons. First, this produces comparisons of circuits comprised of several states to a circuit that is
essentially a city. The dynamics of this circuit are therefore, expected to be vastly different from the other
circuits. Given this difference, the DC circuit can hardly be described as a “typical” circuit. Additionally,
this circuit produces the least number of cases—thereby distinguishing it from other circuits. The Sixth
Circuit was chosen as the reference category partially because of numbers. It is at neither the high or low
extreme. In addition, as the Sixth Circuit includes Kentucky, Michigan, Ohio, and Tennessee, its location
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NINTH CIRCUIT DISTRICT DUMMIES—District where the defendant was sentenced
(dichotomous) Alaska, Arizona, California Central, California Eastern,
California Northern, California Southern, Hawaii, Idaho, Montana, Nevada,
Oregon, Washington Eastern, Washington Western, Guam and the Northern
Mariana Islands.

Analyses

Once the data were cleaned and functional, zero-order correlations among the
selected variables in the non-partitioned data were run in order to test for potential
multicollinearity problems. None were revealed.

The current analyses are composed of case-level models of the dependent
variables, incarceration and sentence length. While Tobit has been used to concurrently
estimate both the incarceration and sentence length decisions (Albonetti, 1997), such an
approach is considered inappropriate here because the sentencing decisions is believed to
be made consecutively rather than concurrently. In addition, the independent variables
are expected to influence incarceration and sentence length in separate and distinct ways.
Therefore, the dependent variables are modeled separately.

Incarceration

Since ordinary least squares (OLS) regression is inappropriate for a dichotomous
dependent variable (Lewis-Beck, 1980), logistical regression (Logit) analysis (Menard,
1995) is used to estimate the independent variables’ effects on the incarceration decision.
Additionally, as multicollinearity is a common problem in regression analyses,

collinearity diagnostics is performed for each Logit.’** Both the Hosmer and Lemeshow

dictates no specific crime problems such as immigration or drug trafficking that would be present in the :
Second, Fifth, Ninth or Eleventh Circuits.

'2° This is accomplished by calculating an OLS regression using the same independent and dependent
variables as each Logit. The tolerance levels produced by these OLS analyses as well as specific
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substitute R square statistic as well as the actual R square are calculated and presented for
each logit mo&el.

Unlike OLS regression, logit analysis coefficients do not have the simple,
straightforward interpretation of “unit change in X per unit change in Y.” Rather, logit
produces odds éstimations of the relationship between the independent and dependent
variable. When odds ratios are, in turn, calculated, the changes in the odds by the value
of the independent variable are apparent (Liao, 1994). For ease of interpretation, the
unstandardized coefficients, standard errors, standardized coefficients, and the
exponentiated unstandardized coefficients will be reported.

Additionally, for logit, the issue of substantive significance cannot be addressed
by R? alone. This is because R? is not based on model parameter selection criteria
(Menard, 1995). Thus, for this investigation, R*_ estimates are calculated to determine
the level of association between the dependent variable and the independent variables
(Hosmer and Lemeshow, 1989).'?! Additionally, predictive efficiency is addressed by
using the proportional change in measurement error, CDp.m Standardized logit
coefficients'? are calculated so that the independent variables may be ranked in order of

importance by their predictive contribution to the model.

collinearity diagnostics will indicate the presence of collinearity. Here, it is unimportant that the procedure
violates regression assumptions because, as Menard (1995: 66) notes, functional form is not relevant to
collinearity diagnostics.
'#' R% is calculated by the equation Gyy/Gy+ Dy where Gy is the model Chi-square and Dy is the -2 log-
lilfelihood statistic (Menard, 1995: 22-23).
12 This is calculated via the equation (ad-bc)/ Y4[(a+b)(b+d) + (c+d)(a+c)] where a and d are the number of
correcily predicted positive and negative, respectively, observations and b and ¢ are the number of
}gacorrcctly predicted positive and negative, respectively, observations (Menard, 1995: 28-30).

The standardized logit coefficients are calculated with the equation:

byx = (b )(s)R) / Stogit ()
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It is inappropriate, however, to merely compare standardized coefficients in order
to identify the differences across the models. Therefore, in addition to the standardized
coefficients, the Z score test for the equality of coefficients across the models is

calculated'* and reported (Paternoster ef al., 1998).'%°

Sentence Length

OLS is used to analyze the influence of the independent variables on the
continuous sentence duration variable. Here, the R square statistic is calculated and used
to determine the amount of variance explained by the independent variables.
Additionally, F-test results indicate the significance of the model fit. Diagnostics for
multicollinearity are conducted for each model and correctional procedures applied where
necessary. For the above analyses, T-tests are used to test the significance of the
individual coefficients using a .05 level of significance.

In order to remain true to the theorized specifications, regardless of statistical
significance, all variables included in the original model remain in the final model.

While such a strategy can artificially inflate the R square value, this possibility will be

- :
Where b yx 1s the standardized coefficient, byx is the unstandardized coefficient, S is the standard

deviation of the individual independent variable, Risthe square root of R?, and Slogit (o) is the standard
deviation of the predicted logit values (Menard, 1995: 46).
'24 This is calculated via the equation:

z = by, - bi/Sqrt (SEy’ + SEnY)
Where b, is the unstandardized coefficient of a given variable for the first model and b,,, is the
unstandardized coefficient of the same variable for the second model. Likewise, SE,, is the standard error
of the variable in the first model while SE;, is the standard error of the same variable in the second model
(Paternoster et al., 1998).
'* It is important to note that the Z score is meaningful only in comparing the coefficients of models
represcnting independent samples. In other words, they are calculated only for the offense, statute, and
racially partitioned models in which one partitioning is compared to another. The Z score is not calculated
for the models examining the Ninth Circuit because there is no second, independent model with which to
compare the results.
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compensated for through the c;lculation and use of the adjusted R square. The only
exception is v;lhen there is insufficient variance in a given variable for it to be included in
the analyses. As the methodology entails the analysis of several subsets, variable
variance must be addressed separately for each partition. Finally, as mentioned above,
the comparison of the differences in coefficients across the partitioned models 1s

accomplished via calculation of the Z score (Paternoster et al., 1998).12¢

Modeling Sentence Length

Theory and previous research suggest that age may have a parabolic relationship
with sentence length (Steffensmeier ef al., 1995). However, the principle of parsimony
dictates that the simplest appropriate model should be used in any analyses or
investigation. Thus, in order to test the above proposition, two preliminary analyses on
the non-partitioned data were conducted. One included both defendant age and defendant
age squared in the regression equation along with the other independent variables, while
the other only included defendant age. Age squared was not statistically significant and a
hierarchical F test comparison between this and the simple linear model indicated that the
squared variable did not contribute to the R square.

However, the Variance Inflation Factor (VIF) indicated that the addition of age
squared produced severe multicollinearity. Because collinearity can affect significance
tests {Berry and Feldman, 1985), to investigate the possibility that this non-significant

finding was the resuit of multicollinearity, a procedure (Aiken and West, 1991) was

T% It is important to note that the Z scores are calculated only for the OLS models of sentence length that
include the hazard rate, since those models are the primary focus of this investigation.

" This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



174

performed to reduce the collinearity produced by the squared term.'*’ Despite this
correction, agéin, age squared was insignificant and the hierarchical F test revealed that it
did not contribute to the R square. This, coupled with the aforementioned indicators,
dictated that the simple linear additive model was more appropriate than a parabolic
model.

Theory and empirical evidence also suggested that three of the independent
variables—number of conviction counts, defendant income, and offense level—may have
diminished impact on the dependent variable sentence length as the values of each
increase (Smith, 1991). Thus, a semi-logged in X regression equation potentially is more

appropriate than a simple linear additive model."*® To test this proposition, the J test'?

12" This strategy entails the creation of a new variable. Its values are composed of the values of the original
target ‘variable (in this case age) minus the mean value of that variable. The resultant variable is then
squared so that a total of two new variables are created. Rather than using the original variables, in this
case age and age squared, in the regression equation, the two new variables are entered into the regression
equation. This procedure substantially reduces the amount of collinearity produced by the inclusion of a
variable and the square of that variable into the regression equation (Aiken and West, 1991).

12 For these analyses, the natural log is used for any instances of logged variables. To calculate the logged
value of any variable, each value of the variable plus one was used. This compensates for the presence of
values of zero in the variable. Zero values are not viable for analysis because the log of zero is negative
infinity.

'*The hierarchical F test cannot be used to compare these models because they are not nested. The J test
compares non-nested regression models and is based upon artificially creating nested models. The first
step of the J test is to run the simple linear model, saving the predicted values for the dependent variable as
a new independent variable. Similarly, the second step entails a run of the alternate model, again saving
the predicted values of the dependent variable as a second new independent variable. The third step of the
J test is to again run the simple linear model only this time including the saved predicted values of the
depencdient variable from the alternate model (step two) as an additional variable. The coefficient of the
new variable is then tested for statistical significance. If the coefficient for the predicted values of the
allernate equation is significant, it suggests that the alternate model is the better specification—however
further analysis is required before it is established. However, if the coefficient is not significant, it is
conclusive evidence that the simple linear model is the best specification. If the coefficient for the
predicied values of the alternate model is indeed significant, a final step is required. Here, the alternate
model is again run, this time including the predicted values of the simple linear model as an additional
independent variable. If the coefficient for this new variable is not statistically significant, then the
alternate model is definitively the better specification. However, if the coefficient is statistically
significant, the results are considered inconclusive and use of the more parsimonious form is
recommended. (Davidson and MacKinnon, 1981; MacKinon et al., 1983; Smith and Maddala, 1983).
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(MacKinon e al., 1983) was used to compare the models with and without these
variables logged. However, the results of this test were inconclusive. Thus, without
conclusive evidence that the semi-logged in X model is superior to the linear additive
model, this investigation, following the principle of parsimony, defaults to the latter
model.

| Finally, theory;-also suggested that there might be an exponential effect of the
independent variables on the dependent variable. Additionally, the data distribution is
greatly skewed. Thus, a semi-logged in Y model may be appropriate to model the
sentence length decision. To compare the results of the semi-logged in Y model to those

of the simple linear additive model, a Pg Test™*® was conducted. The results of this test

13 The Pg Test is used when the form of the dependent variable is different between the two models being
compared. In such a case, a T Test cannot be used because the models are non-nested and the hierarchical
F Test cannot be used because the number of variables in the two models is identical. The Pg Test has
several steps. First, a regression of the null mode! (in this case the simple linear additive model) is run and
the predicted values are saved. Second, a regression for the alternate model (in this case semi-logged in Y)
is run and these resultant predicted values are also saved. Third, the variance of the residuals for the
alternate model is calculated.

From this information, four new variables are calculated. The first variable is computed by
applying the transformation of the aiternate regression to the predicted values of the null regression
(logging in this case). The second variable is computed by taking the antilogarithm of the predicted values
of the alternate regression plus half of the variance of the residuals from the alternate model. The third
variable is computed by subtracting the first created variable from the predicted values of the alternate
model The fourth and final variable is computed by subtracting the second variable created from the
predicied values of the null model.

Once these variables are created, a regression model for the null model is run with the third
variable created added as a new variable. If this regression explains significantly more variance than the
simple null model, it is presumptive evidence that the alternate model is the correct specification (an
additicnal step is required before this is definitive). However, if there is not a significant improvement,
then it is conclusive evidence that the null model is the best functional form.

In the case that the previous step indicates that the alternate model explains significantly more
variance, a final additional step must be taken. Here, a regression for the alternate model is run with the
fourth variable created (see above) included as a new test variable. If this new regression is not a
significant improvement over the alternate model, then it is conclusive evidence that the alternate model is
the preferred specification. However, if there is significant improvement, the test is inconclusive and the

null model is considered the correct specification (Davidson and MacKinnon, 1981; MacKinon et a.,
1983).
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31 Therefore, as dictated by the principle of parsimony, these analyses

were inconclusive.
default to ther simple linear additive model.

As a result of these findings, a simple linear additive model is employed to
examine the influence of the independent variables on sentence length. It is important to
note that, since this analytical strategy entails data partitioning, potential interactions
‘between the focus variables (offense type, statute, and race) and the other independent
variables are addressed.

Missing Data

As with many studies utilizing records-based data, this research faces the dilemma
of missing data. Unfortunately, for a substantial number of cases, data on several of the
theoretically influential factors is simply missing. For example, of the 38,258 cases in
the original data file, slightly more than ten percent (3,858) have no information on the
final criminal history category (XCRHISSR). Similarly, 3,886 cases have no data on the
final assigned offense level (XFOLSOR). Other variables measuring legally relevant
factors—the total number of levels adjusted (ADJUSTME), whether the court accepts the
findings of the PSR (ACCPTPSR), if probation was an option (PROBATIO), and
whether the criminal history score was upwardly adjusted due to the application of career
criminal status (CAREER)—demonstrate substantial (over 1,000 cases) missing data

problems as well.

*' However. caution must be used in interpreting these results. The P Test is considered unreliable when
the predicted values of the dependent variable are either negative or zero. While there are no negative
predicied values for the dependent variable sentence length, there are predicted values having a value of
zero (MacKinon et al., 1983; Smith and Maddala, 1983).
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Likewise, a substantial number of cases have no data for some variables
measuring thé extralegal factors theorized to have influence over sentencing outcomes.
Most notably, data on offender income (ANNINCOM) is missing for 37 percent of the
cases Additionally, information concerning the offender’s highest achieved educational
level (EDUCCATN) is missing for 1,582 cases.

" As the bulk of the‘miss@ng data cases stems from the offender income
(ANNINCOM), elimination of this variable from the analyses will address much of the
missing data problem. Unfortunately, elimination of other, less probiematic variables
such as final offense seriousness score (XFOLSOR) or final assigned criminal history
category (XCRHISSR) is not feasible. Such variables are expected to wield significant
and substantial influence over both incarceration and sentence length because they were
designed to be the two primary factors determining sentence under the Guidelines. As a
result, those cases with missing data for these variables will be omitted from the analyses.
Reporting the Results

The following chapters report the findings of the aforementioned analyses. For
ease of comprehension of the multiple comparisons, the analysis results are presented in
several ways in corresponding appendices. In each appendix, first, the unstandardized
and standardized coefficients, standard errors, and significance tests are presented for
each model. Next, the standardized coefficients from each model are organized into
tabular form in order that the differences between models from the same level (offense or
statute) can be readily and easily discerned. Finally, for the appendices corresponding to

the Chapter Six and Seven findings (B and C respectively), the Z scores are presented
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alongside the individual coefficients for the model pairs compared in order to

demonstrate which coefficients demonstrate significantly different effects across the

models.
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CHAPTER SIX: ANALYSIS BY OFFENSE

This chapter addresses the first component of the previously described
methodology and analyses. The process involves the partitioning of the full data set by
offense types and statutes in order to determine whether the impact of the independent
variables—particularly defendant race—varies by offense or specific statute. As
mentioned above, models using the entire data set are examined first. Then the data are
partitioned by offense type and separate analyses are conducted on each group. Finally,
the data are further partitioned by the five specific Mandatory Minimum offenses that are
most commonly used (USSC, 1991b). Theoretically, this final partitioning should enable
the separation of the effects of the Mandatory Minimums from those of the Guidelines.

Recall that hypotheses one and two state:

H;: The significant predictors of both imprisonment and sentence length will vary
by offense type. Additionally, the ranked order of importance and direction of the
significant predictors will similarly vary by offense type.

Hz: The significant predictors of both imprisonment and sentence length will
vary by the specific statute charged within a given offense type. Additionally, the ranked
order of importance and direction of the significant predictors are similarly expected to
vary by statute. Specifically, those statutes carrying a Mandatory Minimum penalty will
exhibit a substantially different pattern of significant predictors than those that fall under
the Guidelines alone.

The results reported in this chapter are primarily concerned with the investigation of
these two hypotheses.

In each reported model, either the Chi-Square (for incarceration) or the F Test (for

sentence length) indicates that the variables included represent a significant improvement
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in predicting the dependent variable than the models including the intercept alone.
Moreover, urﬂess it is specifically mentioned as a problem, collinearity diagnostics
indicated no difficulties with multicollinearity in the following models. Finally, the OLS
models of sentence length include the hazard rate correction for sample selection bias
unless it is specifically stated otherwise. In each model where the hazard rate is included,

it is a statistically significant predictor of sentence length.

THE FULL DATA MODEL

Incarceration
Table Bla of Appendix B provides the model Chi-square, unstandardized and

standardized regression coefficients, R?, ®,, Exp(B), and individual variable significance
for this model. Of the original 38,258 cases entered into the model, 6,224 were rejected
because of missing data, leaving a total of 32,034 cases for analysis. The R*_ is .4875,
indicating that inclusion of these variables improves the fit of the model by
approximately 49 percent. Finally, the proportional change in measurement error, ®, is
.7310, indicating that the predictions of this model perform better than expectations based
on the observed marginal distribution (Menard, 1995).

As mentioned previously, offense type is a legally relevant factor in determining
whether or not an offender is to be incarcerated. However, of the offense types
examined, only white collar (WHTCLLR), violent (VIOLENT), and immigration
(IMMIGRATI) offenses had significantly different odds of receiving a prison sentence
than drug offenses. In fact, all three offense types had higher odds of imprisonment than

drug offenses. As indicated by the Exp(B), federal offenders found guilty of white collar
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crimes were 1.3898 times more likely to receive prison sentences than those guilty of
drug oﬂ'enseé. Similarly, violent and immigration offenders were respectively 1.8006
and 1 9004 times more likely to be imprisoned than drug offenders. These results are
counter to expectations—particularly given both the rhetoric and research concerning the
“Draconian” federal penalties for drug crimes.

| Other legally iplevant factors were examined in this model. Not surprisingly, all
but one of them (CAREER) were statistically significant predictors of offender
incarceration. Most of these effects comport with theoretical expectation. Offenders who
have a criminal history (CRIMHIST) are 1.2605 times more likely to be imprisoned than
those without. Similarly, the defendant’s assigned criminal history score (XCRHISSR)
has a significant positive effect on the odds of imprisonment, as does the number of
convictiqn counts (NOCOUNTS) and number of sentence adjustments (ADJUSTME).
As expected, those with a downward departure (DOWNWARD) have smaller odds of
incarceration—.0196 that of offenders receiving no departures. Additionally, having
probation available as a sentencing option (PROBATIO) significantly decreased an
offender’s odds of incarceration.

Surprisingly, the length of the statutory minimum penalty (STATMIN) has a
significant negative association with the odds of imprisonment. This seeming
incongruity could be explained by judicial leniency resulting from disagreement with the
statutory minimum sentence/Mandatory Minimums (Tonry, 1987; Schulhofer, 1992;
Parent et al., 1997). Another surprise was that the court’s acceptance of the contents of

the PSR (ACCPTPSR) served to decrease the odds of imprisonment. Acceptance of the
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PSR contents was expected to increase an offender’s odds of imprisonment because it
would serve fo increase the fodder for ‘relevant conduct’ at sentencing. However, in
explanation of these findings, the PSR could also indicate mitigating offense and offender
circuinstances that the judge may take into consideration in sentencing the offender.

Several extralegal variables were also included in these analyses—many of which
had no significant impact. Two of the offender-based extralegal variables significantly
affect éd the likelihood of incarceration. For example, female offenders (MONSEX) have
.6925 the odds of imprisonment of male offenders. Additionally, US citizens
(USCITIZE) have .6077 the odds of imprisonment of non-citizens. Each of these
relationships is in the expected direction. Notably and surprisingly, black defendants and
Hispanic defendants did not exhibit significantly different odds of imprisonment than
white defendants and non-Hispanic defendants respectively.

Two process-related variables also achieved statistical significance. In
accordance with the jury tax thesis (Brereton and Casper, 1981-2; Spohn, 1992),
defendants who went to trial (TRIAL) faced higher odds of imprisonment. Similarly but
surprisingly, the presence of a plea agreement document in the case file (DOCPLEA) also
increased the odds of incarceration. This finding could potentially be explained by the
defendant agreeing to plead guilty to a lesser charge that still involves a prison term or by
the defendant agreeing to plea late in the trial process—thereby forfeiting some of the
“discount” for pleading guilty at an earlier stage.

Finally, seven of the eleven Circuit variables achieved statistical significance. As

compared to defendants sentenced in the Sixth Circuit, those sentenced in the Second,
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Third, Fourth, Ninth, Eleventh, and D.C. Circuits all have significantly lower odds of
impn’somnenf. This finding is also surprising given that a substantial portion of the more
serious federal offenses (particularly drugs) occur in the East and West Coast Circuits. It
is possible that the more conservative political orientation of the Midwest—in which the
Sixth Circuit is located—may positively influence the incarceration decision.

Of the significant variables, the standardized coefficients indicate that final
assigned offense seriousness score (XFOLSOR) is the variable most influential over the
incarceration decision. Following that, the presence of a downward departure
(DOWNW ARD) wields the second most influence with the final criminal history
category (XCRHISSR) and the availability of probation as a sentencing option
(PROBATIO) as third and fourth respectively. The significant extralegal variables rank
rather low in levels of influence and importance. Offender status as a US citizen
(USCITIZE) is eighth in order of importance while offender gender (MONSEX) is
ranked at eleventh in influence.

Consistent with previous findings and the premises upon which the Guidelines are
based, the best predictors of the incarceration decision are legally relevant factors. Thus,
the incarceration model using the full data set indicates no direct racial or ethnic effects
on the odds of imprisonment. However, some extralegal factors do retain influence over
the imprisonment of federal offenders—albeit small in comparison to that of legally
relevant factors. The results of this and the following sentence length models provide the

baseline with which to compare subsequent models using data partitioned by offense type

and specific statute.
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Sentence Length
Table B1b provides the OLS results for the full data sentence length model

including the hazard rate.”®> The R square statistic yields a value of .627—meaning that
these variables explain approximately sixty-three percent of the variance of sentence
length. Given that forty-one independent variables are included in the model, this large R
square could merely be an artifact of that number. However, the adjusted R square—
whichv takes such artificial inflation into account—is also .627. This indicates that the
number of independent variables included in it does not artificially inflate the variance
explained by this model.

All of the legally relevant factors, except the enhancement of the criminal history
score due to the application of career criminal status (CAREER), and conviction of an
robbery or “other” offense (ROBBERY, OTHERQ), were significant determinants of
sentence length. Conviction of any offense other than robbery or an “other” offense
significantly increased sentence length as compared to drug offenses. For example,
conviction of a violent offense (VIOLENT) results in a sentence that is approximately
twenty-six months longer than that of a similarly situated drug offender. Such
differences in sentence length by offense type are expected. However and like the
incarceration model, this finding is surprising in light of the alleged “Draconian™ nature
of federal drug sentences.

As expected, the presence of a downward sentencing departure (DOWNWARD)

significantly shortened sentence length—Dby an average of seventy-one months. In

' See Appendix E for the results of the OLS models of sentence length without the hazard rate
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addition, the final assigned offense seriousness score (XFOLSOR) and the final assigned
criminal histéry category (XCRHISSR) had a positive influence on sentence length. A
unit increase in offense seriousness lengthened the average sentence by nearly eight
months while a unit increase in criminal history category lengthened the average sentence
by almost twelve months. All of the other significant and legally relevant variables—the
presence of a criminal history (CRIMHIST), the statutory minimum sentence
(STATMIN), number of counts of conviction INOCOUNTS), the court’s acceptance of
the PSR (ACCPTPSR), the availability of probation as a sentencing option
(PROBATIO), and the enhancement of the offense severity score due to the application
of career criminals status (OFFENSEC)—also served to increase sentence length.

Most of the significant legally relevant factors influenced sentence length in the
expected direction. However, one surprise was that the presence of probation as a
sentencing option (PROBATIO) served to increase the average length of sentence. One
possible explanation for this seeming incongruity would be that, in order for a probation
eligible offender to be imprisoned, there must be pressing motivation to remove that
offender from society. In other words, the offender must be regarded as particularly
threatening in order to receive incarceration when the offense at hand is probationable.
In such an instance, the prison sentence would also be maximized in order to keep the
individual incarcerated for the longest possible amount of time. If this were indeed the
case, one might also expect to see an interaction between probation and both criminal

history category and offense seriousness score. However, that avenue of investigation

will be left for future research.
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Many of the extralegal variables included in this model also had a significant
effect on senfence length; with one exception, all were in the expected direction. Most
notably, black defendants (BLACK) received prison sentences nearly four months longer,
on average, than those received by simiiarly situated white offenders. Additionally, both
offender education level (EDUCCAT) and status as a US citizen (USCITIZE) served to
decrease sentence length, while trial as mode of disposition (TRIAL) served to increase
sentence length. Circuit also demonstrated significant impact—with offenders sentenced
in the Fifth Circuit receiving significantly longer sentences than those sentenced in the
Sixth Circuit, while those sentenced in the DC Circuit received significantly shorter
sentences.

Examination of the ranked order of these variables in regard to influence and
importance revealed results consistent with previous research and with theory. The top
six variables (XFOLSOR, STATMIN, DOWNWARD, PROBATIO, XCRHISSR, and
ADJUSTME) are all legally relevant factors.®® Given the purpose behind federal
sentencing reform, these findings are hardly surprising. The first significant extralegal
factor (TRIAL) is ranked in importance at number seven, followed by DOCPLEA at
number thirteen and BLACK at seventeen. Thus, analysis of the full data set reveals that
legally relevant factors are the primary determinants sentence length. However,

extralegal factors—including race—also play a role in the determination of sentence

length for federal offenders.

'>* 1t is interesting to note that the statutory minimum sentence (STAMIN) is second in influence only to
final offense seriousness level (XFOLSOR). The implications of this finding, however, remain unclear
until further models are examined.
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Conclusions .
For the above models, legally relevant factors are the primary determinants of

sentence severity. However, the models using the complete 1992 data set also indicate
that extralegal factors exert significant influence. Notably, drug offenders did not have
significantly higher odds of incarceration or significantly longer sentences. Additionally,
defendant race (specii}cally black versus white) demonstrates no impact on the odds of
incarceration but serv;es to significantly increase sentence length. This provides partial
support for hypothesis three—that offender race will be a significant predictor of |
sentencing outcome in general federal sentencing. However, the question remains as to
whether these effects change when the data are partitioned by offense type. These
models, additionally and more importantly, provide a baseline for establishing whether or
not there is variation in the significant predictors of incarceration and sentence length by

statute and/or offense type.

MODELS PARTITIONED BY OFFENSE TYPE
The results of the above analyses generally comport with theoretical expectations.
However, an important purpose of this investigation is to determine whether these
relationships change by offense type. Thus, the second stage of this model entails the
partitioning of the data into subsets by offense type—those most frequently represented
by the Mandatory Minimums. These categories are drug offenses, robbery, firearm
offenses, and all other offenses. Tables B15a and B18a in Appendix B provide

comparisons of variable significance and ranking between the full data and offense
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partitioned models of incarceration (B15a) and sentence length (B18a). In addition,
Tables B16a ﬂuough B16f and B19a through B19f provide the Z coefficients for equality
of coefficients across models for each of the offense models.
Drug Offenses
Incarceration

Table B2a in Appendix B provides all pertinent information for the model using
the data partitioned by drug offense. This model differs from the previous model in two
ways. First, because the data are partitioned by offense type for analysis, the offense type
dummy variables are excluded from this model. Second, because the offenses addressed
here are drug offenses and the type of drug involved potentially has a significant impact
on the incarceration decision, dummy variables for drug type are included in this and
subsequent “drug case only” models. These variables were not included previously
because drug type is not relevant to non-drug cases and their inclusion would affect the
logit estimates.

Of the original 16,834 cases entered into the model, 2,090 were rejected because
of missing data—leaving a total of 14,744 cases for this analysis. The R%_ is 4715,
indicating that the independent variables improve the fit of the model by approximately
47 percent. The proportional change in measurement error, @y, is .4858, indicating that
the model predictions perform better than expectations based on the observed marginal
distribution (Menard, 1995).

Unlike the previous model, many of the legally relevant variables included do not
significantly explain incarceration. The presence of a criminal history (CRIMHIST), the

number of counts of conviction INOCOUNTS), the court’s acceptance of the PSR
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findings (ACCPTPSR), and the total number of sentence adjustments (ADJUSTME),
while signiﬁ(;ant in the non-partitioned model, are not significant predictors of
incarceration for the drug offense only model. However, like the previous model, the
offender’s criminal history category (XCRHISSR) and the final offense level
(XFOLSOR) have a positive significant impact on the odds of imprisonment. Likewise,
both the availability of probation (PROBATIO) and the presence of a downward
departure (DOWNW ARD) negatively affect drug offenders’ imprisonment odds.

-In addition and surprisingly, the drug type involved in the current offense
demonstrates little influence on the incarceration decision. For example, of the drug type
variables, only marijuana (MARIJUAN) and “other” drug (OTHERDR) offenders have
significantly different odds of incarceration than powder cocaine (COCAINE)
offenders—with both having significantly lower odds. This finding is surprising given
the wide publicity concerning the disparate impact of federal offenses for crack cocaine.
Here, the analyses reveal that crack cocaine offenders’ odds of imprisonment are not
significantly different from those of powder cocaine offenders. This apparent anomaly
may be explained by the fact that all drug offenses are grouped together for these
analyses and not examined separately. If the hypotheses regarding differential impact
and significance of explanatory variables by statute hold true, one would expect to see the
impact of specific statutes “masked” by such aggregation. Thus, while crack cocaine
offenders do not have significantly different odds of incarceration for the full drug

offense model, there may be differences in the statute specific partitionings.
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Moving on to extralegal influences, in comparison to the full model, similar
extralegal vaﬁables demonstrate a significant impact on imprisonment in the drug offense
model. In both models being female (MONSEX) significantly decreases an offender’s
odds of incarceration, as does being a US citizen (USCITIZE). Additionally, there are no
racial or ethnic effects in this model. - As in the full model, the presence of a written plea
agreement in the case file (DOCPLEA), demonstrates a significant impact on the
incarceration of drug offenders—again increasing the odds of imprisonment.

‘Finally, this model uncovered significantly different odds of incarceration for
drug crimes between some Circuits. Specifically, drug offenders sentenced in the
Second, Third, Fourth, Eighth, Ninth, and DC Circuits all have significantly lower odds
of incarceration than tho»se drug offenders sentenced in the Sixth Circuit. While
surprising, these findings are consistent with those of the previous model. However, odds
of drug offender imprisonment in the Eleventh Circuit are more congruent with those in
the Sixth Circuit as compared to the odds of the general federal offender.

Sentence Length

Table B2b provides the OLS estimates of sentence length for federal drug
offenders. Again the F test is significant beyond the .01 level. The R square of this
model is .591 and the adjusted R square is .590. These values are slightly lower than
those of the general offense model.

Like the general model, the bulk of the legally relevant variables in the drug
offense model demonstrated significant influence over the length of sentence. This

indicates little variation between the factors that determine the sentence duration given to

This document is a research reBort submitted to the U.S. Departmenikmtljf“:]uétice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



191

the general federal offender and those given to the federal drug offender. As in the
general modei, defendant criminal history category (XCRHISSR), the presence of a
criminal history (CRIMHIST), the statutory minimum sentence (STATMIN), the number
of counts of conviction (NOCOUNTS), the court’s acceptance of the contents of the PSR
(ACCPTPSR), the total number of sentence adjustments (ADJUSTME), the availability
of probation as a sentencing option (PROBATIO), the enhancement of the current
offense level due to the application of career criminal status (OFFENSEC), and the final
offense seriousness score (XFOLSOR) all have positive impact on the sentence length of
drug offenders.

Additionally and as expected, drug offenders convicted of crack cocaine offenses
received prison terms that were, on average, six months longer than those received by
powder cocaine offenders. A comparable difference is demonstrated for
methanmphetamine offenders who received sentences approximately seven months
longer than powder cocaine offenders. However, this analysis demonstrated no other
significant differences in drug offenders’ sentences resulting from drug type.

In regard to extralegal variables, consistent with the general model, black drug
offenders (BLACK) received significantly longer sentences than white drug offenders;
Hispanic drug offenders (HISPANIC), on the other hand, did not receive different
sentences than non-Hispanic drug offenders. Additionally, going to trial (TRIAL)
significantly lengthened a drug offender’s sentence. Conversely, status as a US citizen

(USCITIZE), defendant education level (EDUCCATN), and the presence of a written
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plea agreement in the case file (DOCPLEA) all served to significantly shorten a drug
offender’s sentence.

Finally, drug offenders’ sentences were significantly longer in the Second, Fifth,
Seventh, Ninth, Tenth, and Eleventh Circuits than in the Sixth Circuit while they were
significantly shorter in the Third and DC Circuits. Recall that in the full model, only two
Circuits had significantly different sentence lengths. Thus, according to these results, the
Circuit in which a federal drug offender is sentenced may be more important to the length
of sentence than it is for the general federal offender.

Conclusions

Based upon the above comparisons, legally relevant factors demonstrate
diminished influence on the incarceration decision from the full to the drug offense
model. A similar pattern occurs for sentence length where extralegal influences—most
notably the Circuit in which sentencing occurs as well as offender gender and citizenship
status—exhibit greater influence in the drug offense model than in the full model.

Additionally, blacks received a higher sentence differential for drug crimes than
for general offenses. Speciﬁcaliy, blacks garnered sentences 3.7 months longer than
whites for general offenses but 6.1 months longer than whites for drug crimes. Of
additional interest, the fact that black offenders (BLACK) received significantly longer
sentences than their white counterparts in both the general and the drug offense models
suggests that disparate racial influences may arise from drug offenses specifically. The
validity of this, however, cannot be determined until the racial effects in the other offense

partitionings are examined.
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Firearms Offenses
Incarceration

The results of the analysis of incarceration for firearm offenders are found in
Table B3a. For this model, as drug offenses are not included, the variables indicating
drug types are omitted. Of the original 3,560 firearms cases, 937 were rejected because
of missing data—leaving 2,623 cases for analysis. It is important to note that the
variables measuring v&ether trial was the mode of disposition (TRIAL) and whether the
offense severity score was increased due to the application of career criminal status
(OFFENSEC) were excluded for this model because virtually all defendants who went to
trial or who received such an enhancement were imprisoned—making each variable a
constant for this model.

The significant predictors of incarceration for firearm offenses are primarily
legally relevant variables. Again, criminal history category (XCRHISSR), the number of
current counts (NOCOUNTS), and the current offense level (XFOLSOR) exhibited a
significant positive impact on the odds of incarceration. Additionally, for cases where
probation was a sentencing option (PROBATIO) or where there was a downward
sentencing departure (DOWNWARD), the odds of imprisonment were significantly
lower than for cases where probation was not an option or where there was no such
departure. These results are in the expected direction and comport with the results of the
general model.

However, several legally relevant factors that are significant predictors of general
offender incarceration are not significant in determining whether federal firearm

offenders are imprisoned. The statutory minimum sentence (STATMIN), the presence of
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a criminal history (CRIMHIST) the court’s acceptance of the PSR (ACCPTPSR) and the
total number 6f sentence adjustments (ADJUSTME), while significant determinants
imprisonment of the general federal offender, are not significant influences over the
incarceration of firearm defendants.

Only four extralegal variables demonstrated significant impact on firearm
offenders’ odds of incarceration. US citizens (USCITIZE) had significantly lower odds
of impﬁsonment than non-citizens. Likewise, offender education level (EDUCCATN)
and status as a female (MONSEX) also decreased the odds of incarceration.
Additionally, unlike the general offense model, the number of the offender’s dependents
(NUMDEPEN) had a significant inverse relationship with the odds of imprisonment.
This suggests that familial paternalism plays a role in the incarceration of firearm
offenders but not in that of general federal offenders.

Additionally, in the firearm offense model, none of the process or Circuit
variables has significant influence over the incarceration decision. Moreover, the
presence of a written plea agreement in the case file (DOCPLEA), and trial as mode of
disposition (TRIAL) no longer demonstrate a significant influence over the odds of
incarceration when the data are partitioned into firearm offenses only.

Sentence Length

Table B3b of Appendix B displays the results of the model of sentence length for
firearm offenders. The R square of this model is exceptionally high at .754 and the
adjusted R square is only slightly lower at.751. Several legally relevant factors exhibited

significant influence over the length of sentence received by firearm offenders. The final
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assigned criminal history category (XCRHISSR), the statutory minimum sentence
(STATMIN),‘the number of counts of conviction (NOCOUNTS), and the total number of
sentence adjustments (ADJUSTME) all demonstrated a positive relationship with length
of séntence. Similarly, the availability of probation as a sentencing option (PROBATIO),
the enhancement of the offense level due to the application of career criminal status
(OFFENSEC), and the offense seriousness score (XFOLSOR) also had significant,
positive impact on sentence length. Finally, the presence of a downward sentencing
departure (DOWNWARD) served to significantly decrease the length of sentence for
firearm offenders.

Only four extralegal factors demonstrated a significant effect on sentence length
in the firearm offense model. The number of dependents NUMDEPEN) has a negative
relationship with sentence length while trial as mode of disposition (TRIAL) had a
positive effect. In addition, firearm offenders sentenced in the Tenth and Eleventh
Circuits received significantly longer sentences than those sentenced in the Sixth Circuit.
These findings are in sharp contrast to those of the full data model where defendant status
as an African-American (BLACK) as well as defendant level of education (EDUCCAT)
and several Circuits were also significant inﬂuences. These differences imply that the
racial disparity for sentence length is not a product of the sentences meted out to firearms
offenders. However, a defendant’s number of dependents (NUMDEPEN) was a
significant influence of sentence length only for firearm offenders. This implies that

familial paternalism plays a role for firearm offenses but not for the general offense. It is
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unclear, however, why this would operate for firearm offenses exclusively and not other
offenses. (Seé table B18a of Appendix B for a tabular representation).
Conclusions

Incarceration of federal firearm offenders is explained mainly by legally relevant
factors with only four extralegal factors demonstrating significant impact. This is in
sharp contrast to the general offense model of incarceration where approximately half of
the in éluded extralegal factors significantly influenced an offender’s odds of
imprisonment. In addition, the direction of effect for the factors significant in both
models remained unchanged across the full and firearm models. This suggests that the
incarceration of firearm offenders is based primarily on legally relevant criteria, while
incarceration of the general federal offender depends on additional extralegal factors.

A similar pattern emerged in the comparison of the determinants of sentence
length across the firearm offense and full data models. Like the model for incarceration,
the primary determinants of sentence length for firearm offenders were legally relevant
factors. Conversely, extralegal factors wielded less influence in the firearm sentence
length model. This suggests that criminal justice officials rely more heavily on legally
relevant factors in determining the appropriate sentence for federal firearm offenders than
for general federal offenders.

The most notable specific patterns revealed by the comparison of these two
models are in the areas of race, gender, and the number of defendant’s dependents. For
the incarceration models, the fact that defendant gender is a significant predictor of

imprisonment in the general offense but not the firearm offense models implies that the
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gender effects are not a product of firearm offense sentences. This may reflect the fact
that neither fémale paternalism nor chivalry plays a role in the odds of female firearm
offenders receiving imprisonment; it also may simply be an artifact of the small number
of female offenders in this category.

For the model of sentence length, the presence of a racial effect in the general
model but not in the firearm offense model indicates that the disparate sentences received
by blacks 1s not a product of firearm offense sentences.

Finally, for both the incarceration and sentence length models, that the number of
the defendant’s dependents is a significant predictor for the firearm offense models
suggests that familial paternalism plays a role in both incarceration and sentence length
for firearm offenders. Moreover, it implies that this is not an issue in the sentences of
either the general federal offender or federal drug offenders. Again, it is unclear why
familial paternalism would play a role in the sentencing of firearm offenders—
particularly given that defendant gender does not wield significant impact.

Robbery Offenses
Incarceration

The results of the incarceration model for robbery offenses are found in Table
B5a of Appendix B. Because so few robbery offenders were sentenced in either the First
or the DC Circuit, the variables measuring these attributes are excluded from the robbery
models. Finally, because all of the offenders who received an enhanced offense
seriousness score due to the application of career criminal status were imprisoned, the

variable measuring that attribute (OFFENSEC) was also excluded from this analysis. In
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addition, of the 1,888 eligible cases, 267 were excluded because of missing data. This
left a total of -1,621 cases for use in these analyses.

Only four of the legally relevant factors included in this model significantly
influenced a robbery offender’s odds of receiving a prison sentence. The final assigned
criminal history category (XCRHISSR), the total number of sentence adjustments
(ADJUSTME), and the final offense severity level (XFOLSOR) all positively influenced
robbery offenders’ odds‘ of imprisonment. Likewise, the presence of a downward
sentencing departure (DOWNW ARD) served to decrease the odds of incarceration.
Additionally, only one extralegal factors demonstrated significant influence over a
robbery offender’s incarceration odds. Offenders sentenced in the Fifth Circuit had
significantly lower odds of imprisonment than those sentenced in the Sixth Circuit.

In comparison to the general offense model, the robbery model has substantially
fewer significant predictors of incarceration—five as compared to twenty-three
(including only the variables common to both models). In addition, all of those variables
that wield significant impact in the robbery offense model also wield similar influence in
the general offense model. The one exception to this is that robbery offenders sentenced
in the Fifth Circuit have significantly lower odds of receiving a prison sentence than
those sentenced in the Sixth Circuit while there is no such difference between these
Circuits in the general offense model. (See Table B15a for a tabular representation).
However inconsistent with the hypotheses, fewer extralegal factors play a role in the

incarceration of robbery offenders than the incarceration of the general federal offender.
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Sentence Length
The complete results of the model of sentence length for robbery offenders are

found in Table BSb of Appendix B. The high R square of .778 and adjﬁsted R square of
774 are not a product of collinearity. As expected, several legally relevant variables
demonstrated significant influence over the sentence length of federal robbery offenders.
The final criminal history category (XCRHISSR), statutory minimum sentence
(STATMIN), numbej of counts of conviction (NOCOUNTS), total number of sentence
adjustments (ADJUSTME), presence of an upward sentencing departure (UPWARD),
enhancement of the offense seriousness score to due the application of career criminal
status (OFFENSEC), and the final offense seriousness score (XFOLSOR) all
demonstrated a positive relationship with sentence length for this model. Similarly, the
presence of a downward sentencing departure (DOWNWARD) had a negative impact on
the sentence length of robbery offenders.

In contrast, surprisingly few extralegal factors demonstrated a significant impact
on the sentences meted out to federal robbery defendants. Defendants who went to trial
and were found guilty (TRIAL) received significantly longer sentences (over 32 months)
than those who pled guilty. Additionally, defendant’s educational level (EDUCCATN)
demonstrated an inverse relationship with sentence length. Similarly, those robbery
defendants sentenced in the Ninth or the Third Circuit received significantly shorter
sentences than those sentenced in the Sixth Circuit. Neither defendant race nor ethnicity
demonstrated a significant impact on sentence length and male offenders did not receive

significantly different sentences than female offenders.
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Comparing the results of this and the general offense model reveals that none of
the effects of»the commonly significant variables changed direction. However, different
variables were significant predictors of sentence length across the two models. The
court's acceptance of the PSR (ACCPTPSR) was a significant determinant of sentence
length in the full data model but had no impact in the robbery offense model of sentence
length. Likewise, defendant race (BLACK), as well as the presence of a written plea
agreement in the case file (DOCPLEA) were all significant predictors of sentence length
in the full but not in the robbery offense model. Finally, the impact of the Circuits on
sentence length varied from the full data to the robbery offense model. Finally, while the
rank order importance of the variables revealed by the standardized regression
coefficients changed across the two models, the overall pattern of importance remained
unchanged. (See Table B18a for a tabular representation)

Thus, the model comparison indicates that robbery offense sentences do not
explain the racial disparity in sentence length uncovered by the general offense model.
In fact, contrary to expectation, robbery offenses are influenced mainly by legally
relevant factors—particularly in comparison to the general offense model.

Conclusions

The comparison between the general and robbery offense models of incarceration
indicate that substantially fewer extralegal factors predict the imprisonment of robbery
offenders. Most notably, the gender effect present for the general model disappears for
the robbery offense model. This suggests that female paternalism and chivalry play no

role in whether or not female robbery offenders will be imprisoned. Moreover, robbery
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offenders do not risk the “jury tax” received by the general and drug offenders—
specitically ix-1 regard to being imprisoned.

Based upon the comparison of sentence length estimates for the general offenses
and robbery offenses, it is clear that more extralegal variables play a role in the sentences
of the general federal offender than in the sentences of robbery defendants. In addition,
while fewer legally relevant factors demonstrate a significant impact on sentence duration
in the robbery offense model than in the full model, legally relevant variables clearly
dominate the determinants of sentence length for federal robbery offenses. Most notably,
defendant race does not play a significant role in determining the sentence length of
federal robbery offenders. This implies that robbery offenses do not explain the racial
effects uncovered in the general model. Thus, it is further support of the proposition that
drug offenses produce the existing racial disparity in sentence length for federal
sentences.

“Other” Offenses

As the data for this model are not composed of a single offense category, dummy
variables for the remaining offense types are included with violent offenses (VIOLENT)
serving as the reference category. Additionally, because the offense seriousness score
was enhanced due to the application of career criminal status in less than 0.5 percent of
the available cases, this factor was not included in any of the models estimating fhe

“other” offenses.
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Incarceration
The results of the analysis incarceration for “other” offense offenders are

presented in table B5a. Ofthe 16,490 total cases initially entered into the logit analysis,
3,147 were rejected because of missing data. This left a total of 13,343 “other” offense

cases for the current analysis. Several legally relevant variables had a statistically

significant impact on the odds of incarceration. Assigned criminal history category

(XCRHISSR), the number of current offense counts (NOCOUNTY), the current offense
level (XFOLSOR) and the presence of a criminal history (CRIMHIST) had a positive
impact on the likelihood of imprisonment. Additionally, both immigration IMMIGRAT)
and white-collar (WHTCOLLR) offenses are significantly more likely to result in
incarceration than violent (VIOLENT) offenses. Finally, the court accepting the contents
of the PSR (ACCPTPSR) and the presence of a downward departure (DOWNW ARD)
significantly lower the odds of imprisonment amongst the “other” offense category.

Extralegal variables also wielded significant influence. Female offenders
(MONSEX) were significantly less likely to be imprisoned than male offenders.
Likewise, US citizens (USCITIZE) were significantly less likely to be incarcerated than
comparable non-citizens. Finally, offenders sentenced in the Second, Third, Fifth, and
Eleventh Circuits had significantly lower odds of imprisonment than those sentenced in
the Sixth Circuit.

As compared to the full data model, the “other” offense model demonstrates very
few differences. Three legally relevant factors that were significant determinants of

incarceration in the full model (STATMIN, ADJUSTME, and PROBATIO) did not have
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significant impact in the “other” offense model. Additionally, in the general model, those
offenders sen£enced in the Fourth, Ninth, Tenth, and DC Circuits had significantly
different sentences than those sentenced in the Sixth Circuit. These differences, however,
did not appear in the “other” offense model.

Finally, the direction of the effects for the significant variables common to both
models did not vary. Of the models for incarceration discussed thus far, the model for
“other” offenses is the most comparable to the general offense model.

Sentence Length

As shown by Table B5b of appendix B, the R square for the “other” offense
model is .526 and the adjusted R square is .524. Of the fourteen legally relevant
variables included in this model, eight demonstrated a significant impact on sentence
duration. Offenders who committed immigration offenses (IMMIGRAT) received
sentences that were approximately five months longer, on average, than those who
committed violent crimes. Additionally, the final assigned criminal history category
(XCRHISSR), the offense seriousness score (XFOLSOR), statutory minimum sentence
(STATMIN), as well as the presence of a criminal history (CRIMHIST), probation as a
sentencing option (PROBATIO), and an upward sentencing departure (UPWARD) all
served to lengthen the sentence of “other” offense defendants. Conversely, the presence
of a downward sentencing departure (DOWNWARD) served to decrease the length of
imprisonment.

Additionally, of the twenty extralegal factors included, only six were significant

predictors of sentence duration. The defendant’s age (AGE) and educational level
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(EDUCCATN) demonstrated an inverse relationship with sentence length, while both
female (MOﬁSEX) and US citizen (USCITIZE) status served to shorten sentence length.
Moreover, being sentenced in either the Second or Eleventh Circuits also served to
decrease sentence duration.

In comparison to the general offense model, substantially fewer factors
demonstrated significant effects in the “other” offense model. Unlike the full data model,
of the legally relevant variables, the number of counts of conviction (NOCOUNTS), and
the total number of sentence adjustments (ADJUSTME) were not significant in this
partitioning. No legally relevant variables that were not significant in the full data model
became significant in this model.

Similarly, of the extralegal variables that demonstrated significant influence over
the full data model, neither defendant status as an African American (BLACK) nor being
sentenced in the Fifth or DC Circuits achieved statistical significance in the “other”
offense model. However, defendant age (AGE) was a significant predictor of sentence
length in this model but not in the full data model. Likewise, being sentenced in the
Second and Eleventh Circuits were significant determinants of sentence length for
“other” offense defendants but not for the general federal offender. Additionally, of the
variables that were significant in both models, none of the effects of these changed
direction. (See Table B18a for a tabular comparison).

Comparison of Offense Specific Models
As indicated by the Z coefficients presented in Tables B16a through B16f of

Appendix B, there are significant differences in the coefficients of several variables
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across the offense specific models. The following findings indicate clear support for
hypothesis oﬂe-—-that there will be significant differences in the predictors of sentencing
outcomes by offense type.

Incarceration

Comparison of the drug and firearm offense models of incarceration (Table B16a)
reveals that the numb?r of counts of conviction (NOCOUNTS), the presence of a
downward departure (DOWNWARD), the availability of probation as a sentencing
option (PROBATIO), the final offense seriousness score (XFOLSOR) and the number of
the defendant’s dependants (NUMDEPEN) varied significantly in influence across the
two models. Number of conviction counts and number of defendant dependents were
significant for firearm but not drug offenses while the effect of a downward departure or
the final offense seriousness score was larger for firearm offenders than for drug
offenders. Similarly the availability of probation as a sentencing option had a larger
effect for drug offenders than for firearm offenders. Each of these effects, however, were
in the same direction across the models.

The Z coefficients comparing the coefficients across the drug and robbery offense
models of incarceration (Table B16b) reveal that the influence of the total number of
sentence adjustments (ADJUSTME), the presence of a downward departure
(DOWNWARD), the defendant’s citizenship status (USCITIZE), and being sentenced in
either the Eighth or Ninth Circuit varied significantly across the two models. Here, the
total number of sentence adjustments significantly increased the imprisonment odds of

robbery offenders but not drug offenders. Conversely, citizenship status significantly
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decreased the incarceration odds for drug offenders but not for robbery offenders.
Additionally, 'the impact of a downward sentencing departure was larger for robbery
offenders than for drug offenders.

Comparison of the coefficients for the drug and “other” offense incarceration
models (Table B16c) reveals several significant differences. The final criminal history
category (XCRHISSR), the number of conviction counts (NOCOUNTS), the presence of
a downward departure (DOWNWARD), the availability of probation as a sentencing
option (PROBATIO) and the final offense seriousness score (XFOLSOR) are the legally
relevant factors that exhibited significantly different influence across the two models. In
addition, the defendant’s gender (MONSEX) and citizenship status (USCITIZE) as well
as being sentenced in the Third, Fourth, Eighth, Ninth, and DC Circuits are the extralegal
factors that had significantly different effects for drug and “other” offenses.

In contrast, the Z coefficients comparing the coefficients for the robbery and
firearm models of incarceration (Table B16d) indicate few differences. Only defendant
citizenship status (USCITIZE) and being sentenced in the Fifth Circuit have differential
effects across the two models.

Conversely, comparison of the coefficients from the firearm and “other” offense
incarceration models (Table B16e) reveals significant differences in the effects of several
factors. In terms of legally relevant predictors, the number of conviction counts
(NOCOUNTS), the presence of a downward departure (DOWNWARD), the availability
of probation as a sentencing option (PROBATIO), and the final offense seriousness score

(XFOLSOR) all vary significantly in their effects on incarceration from the firearm to the
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“other” offense models. Similarly, the defendant’s number of dependents NUMDEPEN)
and citizenship status (USCITIZE) vary significantly in influence across the two models.

The Z coefficients comparing the coefficients across the robbery and “other”
offense incarceration models (Table B16f) manifest few significant differences. Only the
total number of sentence adjustments (ADJUSTME) and being sentenced in the Fifth
Circuit demonstrate varied influence across the two models.

Clearly, the impact of factors influencing whether or not a defendant receives a
prison sentence changes by the general offense category under which he or she is
convicted. This finding partially supports of hypothesis one: that the predictors of
imprisonment and sentence length will vary by offense type. Yet, the differences
between the models vary substantially by the offenses compared. For example, even
though the Z coefficients indicate that the predictors of robbery and firearm offenses and
robbery and those of robbery and “other” offenses are roughly equivalent, the predictors
of firearm and “other” offenses exhibit several significant differences. Similarly, drug
and robbery offenses are more similar in terms of the impact of specific variables than are
drug and firearm or drug and other offenses.

However, of particularly notable interest, there are no significant differences in
terms of racial effects across the different offense type models of incarceration. This
finding partially refutes hypothesis four, that the influence of offender race will be greater
among Mandatory Minimum cases, because there were no differences among the offense
types Given that the five most commonly used Mandatory Minimum statutes occur in

drug, firearm, and robbery offenses, one would expect that the influence of race would be

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



208

significantly different for each of these models as.compared to the “other” offense model.
The data indiéate, however, that this is not the case.

Interestingly, the largest amount of variation in the impact of significant
predictors is between the drug and “other” offense models—with twelve of the indicators
manifesting significantly different effects. This pairing also exhibited the greatest
number of differences in effect in terms of both legal and extralegal factors. Given that
three of the five most commonly used Mandatory Minimums fall under the drug offense
categorization, these findings suggest support for hypothesis five—that drug related
crimes will exhibit the greatest amount of differences in terms of extralegal influence.
Sentence Length

The offense models for sentence length also demonstrate significant differences in
effects. The Z coefficients comparing the coefficients between the drug and firearm
offense models of sentence length (Table B19a) indicate several significant differences in
the impact of significant predictors across the two models. The final criminal history
score (XCRHISSR), the number of conviction counts NOCOUNTS), the total number of
sentence adjustments (ADJUSTME), the presence of a downward sentencing departure
(DOWNWARD), the availability of probation as a sentencing option (PROBATIO) and
the final offense seriousness score (XFOLSOR) all exhibit significantly different impact
between the drug and firearm offense sentence length models. Additionally the
extralegal predictors defendant gender (MONSEX) and race (BLACK), the number of

defendant’s dependents (NUMDEPEN), as well as being sentenced in the Second, Third,
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Fifth, Seventh, Ninth or DC Circuits varied significantly in their impact across the two
models. |

Similarly, comparison of coefficients from the drug and robbery offense models
(Table B19b) indicates significant differences in the impact of several factors. Interms
of legally relevant predictors, the final criminal history score (XCRHISSR), the presence
of a criminal history (CRIMHIST), the statutory minimum sentence (STATMIN), the
number of counts of conviction (NOCOUNTS), the total number of sentence adjustments
(ADJUSTME), the presence of either an upward (UPWARD) or a downward
(DOWNW ARD) departure, the enhancement of the offense seriousness score due to the
application of career criminal status (OFFENSEC) and the final offense seriousness score
(XFOLSOR) all vary significantly between the two models. Similarly, the extralegal
predictors defendant gender (MONSEX)) and age (AGE), trial as mode of disposition
(TRIAL), and being sentenced in the Second, Ninth or Eleventh Circuits vary
significantly in influence between the drug and robbery offense models of sentence
length.

Differences in the impact of specific attributes are also found in comparing the
drug and “other” offense models of sentence length (Table B19¢). In terms of legally
relevant factors, the final criminal history score (XCRHISSR), the statutory minimum
sentence (STATMIN), the number of conviction counts (NOCOUNTS), the court’s
acceptance of the PSR (ACCPTPSR), the total number of sentence adjustments
(ADJUSTME), the presence of either an upward (UPWARD) or a downward

(DOWNWARD) sentencing departure, the availability of probation as a sentencing
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option (PROBATIO), the enhancement of either the criminal history (CAREER) or
offense serioﬁsness (OFFENSEC) score due to the application of career criminal status,
and the final offense seriousness score (XFSOLOR) all demonstrated significantly
different impact across the two models. In other words, all of the legally relevant factors
included in the model, except for the presence of a criminal history, differed significantly
in influence between the drug and “other” offense models. A similar picture emerges in
terms of extralegal factors. Defendant gender (MONSEX), age (AGE), and race
(BLACK) as well as trial as mode of disposition (TRIAL) and being sentenced in the
Seventh, Eleventh, or DC Circuits demonstrated significantly different effects across the
two offense models.

Markedly fewer differences in effect are uncovered in the comparison of the
firearm and robbery offense models (Table B19d). The statutory minimum sentence
(STATMIN), the number of conviction counts NOCOUNTS), the total number of
sentence adjustments (ADJUSTME), the presence of either an upward (UPWARD) or
downward (DOWNARD) sentencing departure, and the enhancement of the offense
seriousness score due to the application of career criminal status (OFFENSEC) all
differed significantly in effect between the firearm and robbery offense models.
Likewise, in terms of extralegal factors, trial as mode of disposition (TRIAL) as well as
being sentenced in the Third or Eleventh Circuits manifested different effects across the
two offense types.

Comparison of the coefficients from firearm and “other” offense models (Table

B19e) reveals a similar pattern. The final criminal history score (XCRHISSR), the
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statutory minimum sentence (STATMIN), the number of conviction counts
(NOCOUNTS), the total number of sentence adjustments (ADJUSTME), the presence of
an upward (UPWARD) sentencing departure, the availability of probation as a sentencing
option (PROBATIO), the enhancement of the offense seriousness score due to the
application of career criminal status (OFFENSEC), and the final offense seriousness
score all differed sign}ﬁcant]y_ in effect between the firearm and “other” offense models.
Likewise, in terms of ‘extralegal factors, trial as mode of disposition (TRIAL) and being
sentenced in the Tenth or Eleventh Circuits demonstrated significantly different effects
between the two offense models.

Finally, a similar pattern is uncovered in the comparison of the coefficients from
the robbery and “other” offense models (Table B19f). The final criminal history score
(XCHRISSR), the presence of a criminal history (CRIMHIST), the statutory minimum
sentence (STATMIN), the number of conviction counts (NOCOUNTS), the total number
of sentence adjustments (ADJUSTME), the presence of either and upward (UPWARD)
or downward (DOWNARD) sentencing departure, and the final offense seriousness score
(XFOLSOR) all differed significantly in effect between the robbery and “other” offense
models. Similarly, in terms of extralegal factors, trial as mode of disposition (TRIAL)
and being sentenced in the Third or Ninth Circuits demonstrated significantly different
effects between the two offense models.

Clearly, there are more significant differences in the effect of the significant
predictors between the drug and all other offense models than between the firearm,

robbery, and “other” offense models of sentence length. This, coupled with the
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significance and direction of the effects in the models, clearly supports hypothesis one—
that the signiﬁcant predictors of sentence length will vary by offense type.

These findings also provide limited support for hypothesis five—that drug
offenses will exhibit greater extralegal influence than other offenses. Most notably, black
defendants receive significantly longer sentences than non-blacks only for drug offenses.
There are significant differences in the defendant race coefficients across the drug and
firearm and drug and “other” offense models. However, the differences are not
significant in any of the other offense comparisons that do not involve drug offenses.

Of final note, extralegal factors had a greater effect on sentence length for drug
and “other” offenses than for firearm or robbery offenses. Moreover, these two models
had the most significant factors of the four offense partitionings. This finding could be
the result of the greater number of cases available for analysis in these two models as
compared to the other models. This possibility, however, will be investigated with the
statute specific partitioning of the drug offense model. As the case numbers will decrease
substantially in this step, any such effect produced by the sheer magnitude of the data
should disappear.

Conclusions: Offense Partitioned Models

The results of both the incarceration and sentence length models for the different
offense types provide varying degrees of support for the hypotheses tested in this study.
Clearly, there is less inter-offense variation in terms of significant predictors for

incarceration than there is for sentence length. However, the significant variation
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between the models unequivocally supports hypothesis one—that the significant
predictors of incarceration and sentence length will vary by offense type.

In addition, these results partially support hypothesis five—that defendant race
will play a greater role in the sentencing outcomes for drug offenses than for other
offenses. The fact that black offenders do not receive significantly different sentences

- from their white counterparts except for drug offenses bolsters the conclusion that such
racial disparity arises primarily from drug offenses. In addition, the Z coefficients
indicate that the differences in the offender race coefficients are significant between the
drug offense model and the firearm and “other” offense models. Further exploration of

this hypothesis, however, is conducted in subsequent models.

MODELS PARTITIONED BY STATUTE

The above analysis of data partitioned by offense type provides support for
hypothesis one. Specifically, the results of these analyses reveal that the significant
predictors of incarceration and sentence length vary by specific offense types. This,
however, is only the first step that must be taken to separate the impact of Mandatory
Minimums from that of the Guidelines. What remains is determining whether or not there
are differences in the significant predictors when the data are partitioned and analyzed by
specific statutes within the offense categories. These categories are drug, firearm and
robbery offenses. Recall that these offense categories contain the five most commonly

used Mandatory Minimum statutes (used in over 90 percent of the Mandatory Minimum

cases in this data).
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Drug Offense Statutes
Federal drug cases falling under statutes 21 USC § 841, 21 USC § 844, and 21

USC § 960 as well as any other statutes (hereafter “other” drug offenses) comprise this
set of partitionings and analyses. In order to meaningfully discern the differences
between the models, these partitionings are each compared to the full drug offense
partitioning referenced above. Because these models involve only drug cases and since
drug type impacts both Guidelfne and Mandatory Minimum incarceration decisions,
dummy variables indicating the drug type involved in the offense are included as control
variables in each of the following analyses.

21 USC § 841

Incarceration

As mentioned previously, 21 USC § 841 pertains to the manufacture and
distribution of controlled substances and is one of the five most frequently used
Mandatory Minimum statutes. Table B6a of Appendix B displays the results of the
incarceration model for this subset. Partitioning by this statute resulted in 7,465 cases.
761 of these were rejected from the logit analysis because of missing data, leaving a
balance of 6,704 cases for use in the analysis.

The results of the analysis of incarceration decisions in these types of cases reveal
that several legally relevant variables have statistically significant effects. Final assigned
criminal history category (XCRHISSR), the final offense level (XFOLSOR), and the
number of sentence adjustments (ADJUSTME) all positively affected the odds of

imprisonment. Similarly, the availability of probation as a sentencing option
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(PROBATIO) and the presence of a downward departure (DOWNWARD) negatively
impacted the bdds of incarceration.

Surprising differences emerged by drug type. Those convicted of the manufacture
and distribution of crack cocaine, marijuana, or “other” drugs had significantly lower
odds of incarceration than those convicted of manufacture or distribution of powder
cocaine. This finding, while expected for marijuana and “other” drugs, is
counterintuitive for crack cocaine—panicularly given the popular rhetoric concerning the
“unwarranted disparity” between crack and powder cocaine sentences at the federal level.
One would expect that crack cocaine offenders have both increased odds of imprisonment
as well as receive longer sentences than powder cocaine offenders. These findings
contradict the former expectation.

Several extralegal variables also achieved statistical significance. The presence of
a written plea agreement in the case file (DOCPLEA), if the defendant was black
(BLACK), or if trial was the mode of disposition (TRIAL) all serve to increase the
defendant’s odds of incarceration for drug manufacture and distribution. Likewise,
defendant’s highest educational level (EDUCCATN), if the defendant was female
(MONSEX) and if the defendant was a US citizen (USCITIZE) all served to decrease the
odds of imprisonment. Finally, offenders sentenced in all Circuits except for the Seventh
and Eleventh had significantly lower odds of incarceration than those sentenced in the
Sixth Circuit.

Comparison of this model to the full drug offense model reveals some interesting

differences in the variables that predict the odds of incarceration. Most of the factors that
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had a significant impact in the full drug offense model retained that influence in the 21
USC § 841 m-odel of offender imprisonment. The two exceptions are the statutory
minimum sentence (STATMIN) and the enhancement of the offense seriousness score
due to the application of career criminal status (OFFENSEC).

Additionally, several additional variables demonstrate significant impact over the
imprisonment of 21 USC § 841 offenders. For example, crack cocaine offenders
(CRACK) convicted under this statute faced significantly lower odds of imprisonment
than similarly situated powder cocaine offenders. However, there were no significant
differences in the odds of incarceration for crack and powder cocaine offenders in the full
drug offense model. Likewise, defendant status as an African American (BLACK) had
no impact on the odds of imprisonment in the full drug model but did serve to increase an
offender’s odds of imprisonment in the 21 USC § 841 model. It is also important to note
that these two variables (BLACK and CRACK) are ranked fourteenth and eighth
respectively in order of explanatory importance (See table B15b in Appendix B for a
tabular representation of the changes in variable significance and rank). In addition to the
above, the total number of sentence adjustments (ADJUSTME) and three additional
Circuit variables demonstrate significant influence over a 21 USC § 841 drug offender’s
odds of imprisonment but not over the general federal drug offender.

Sentence Length

Table B6b of the appendix contains the results of the sentence length model for 21

USC § 841 offenders. The R square is .659, indicating that these variables explain

approximately 66 percent of the variance in 21 USC § 841 sentences. The adjusted R
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square is .657 demonstrating that this explanatory power is not simply an artifact of the
number of inciependent variables included in the model.

Many of the legally relevant factors had a significant effect on sentence duration
for 21 USC § 841 offenders. Heroin offenders (HEROIN) received significantly shorter
(seven months) sentences than similarly situated powder cocaine offenders while
metha_nmphetamine oi;fenders_,(METHAM) received significantly longer sentences
(thirteen months). Additionally, final criminal history category (XCRHISSR), the
statutory minimum sentence (STATMIN), the number of counts of conviction
(NOCOUNTS), the total number of sentence adjustments (ADJUSTME), the adjustment
of both the criminal history and the offense seriousness score due to the application of
career criminal status (CAREER and OFFENSEC) and the final offense severity score
(XFOLSOR) all demonstrated a positive effect on sentence length. Similarly, the
presence of a downward sentencing departure served to significantly shorten sentence
duration for 21 USC § 841 offenders.

Many extralegal factors also demonstrated significant influence over sentence
length for 21 USC § 841 offenders. Most notably, offender status as an African
American (BLACK) served to significantly increase sentence length by six and a half
months on average and is ranked tenth in explanatory power. Additionally, offender age
(AGE), trial as the mode of disposition (TRIAL), and being sentenced in the Eleventh
Circuit all served to significantly increase sentence duration. Likewise, being sentenced
in the DC Circuit served to significantly decrease sentence length in comparison to the

Sixth Circuit reference category. Finally, offender education level (EDUCCATN) and
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the total number of the defendants dependents (NUMDEPEN) also demonstrate an
inverse relatiénship with sentence length.

In comparison to the full drug offense model, fewer factors overall demonstrate
significant impact on sentence length in the 21 USC § 841 model. In fact, with the
exception of heroin (HEROIN), methanmphetamine (METHAM), and “other” drug
oﬂ‘en;es, the enhancement of the criminal history score because of career criminal status
(CAREER), the number of defendant’s dependents NUMDEPEN) and offender age
(AGE), all of the variables significant in this model were also significant in the full drug
offense model. However, several factors that demonstrated a significant effect in the full
drug model showed no such impact in the 21 USC § 841 offense model. For example,
crack cocaine offenders (CRACK) and marijuana offenders (MARIJUAN) did not
receive significantly different sentence lengths than similarly situated powder cocaine
offenders in the 21 USC § 841 model. However, there was a significant difference
between the sentences meted out to such offenders in the full drug offense model.
Likewise, the court’s acceptance of the findings of the PSR (ACCPTPSR), the presence
of a written plea agreement in the case file (DOCPLEA), as well as being sentenced in
the Second, Third, Fifth, Seventh, Ninth and Tenth Circuits all demonstrated significant
impact on sentence duration in the full drug model but not in the 21 USC § 841 model

(See Table B18b for a tabular representation).
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21 USC § 844
Incarceration

This statute pertains to criminal possession of a controlled substance. For the
incarceration model, of 914 original cases, 361 were rejected for missing data. This left a
total of 553 cases available for analysis.

Surprisingly, only four of the independent variables significantly influenced the
incarceration decision for 21 USC § 844 drug offenders. Assigned criminal history
category (XCRHISSR) and final offense level (XFOLSOR) positively influenced the
imprisonment odds of federal offenders convicted of drug possession. Additionally, the
availability of probation as a sentencing option (PROBATIO) significantly lowered an
offender’s odds of incarceration. Finally, the defendant’s number of dependents
(NUMDEPEN) had a positive impact on the odds of incarceration.

That the number of dependents has a positive impact on the odds of incarceration
is contrary to theoretical expectation. According to the familial paternalism thesis, one
would expect the number of dependents to decrease an offender’s odds of incarceration
so that those dependents would not suffer unduly as a result of the offender’s
incarceration. One possible explanation for these counterintuitive findings is that in
sentencing the defendant to prison, the court is attempting to protect the dependents (most
specifically young children) from growing up in an environment where drug involvement
is a way of life. By incarcerating the defendant, the court effectively removes the
children from the direct influence of the offender and, ideally, improves the environment
in which those children are raised. Additionally, given that this statute addresses criminal

possession rather than trafficking or distribution implies that the defendant is a user rather
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than a supplier. Familial paternalism may be operating in that the court attempts to
protect childrén from the harm and neglect facilitated by having a drug addicted parent as
well as that of commonly accompanying crimes such as prostitution.

Comparing this model to the full drug offense model reveals striking differences.
Notably, for the general federal drug offender, nineteen factors are identified as
significant determinants of incarceration. This is almost five times the number identified
for 21 USC § 844 drug offenders. Additionally, only one extralegal factor—defendant’s
number of dependents (NUMDEPEN)—exhibits a significant influence over
incarceration for the 21 USC §844 model. This factor, however, does not demonstrate a
significant influence over the incarceration of the general federal drug offender. (See
Table B15b for a tabular representation of this comparison).

Sentence Length

The sentence length model including the hazard rate for 21 US § 844 drug
offenses exhibited extreme collinearity (VIF score of over ten) between the hazard rate,
the final criminal history category (XCRHISSR) and the final offense seriousness score
(XFOLSOR). Because of the theoretical and practical importance of the two variables,
neither could be dropped from these analyses. As a result, while table B7b of Appendix
B provides the results of the hazard model of sentence length, because of the collinearity
problems, the sentence length models without the hazard rate are discussed and compared
here. The results of those models are found in Table E7 of Appendix E.

The R square for the non-hazard rate 21 USC § 844 sentence length model was

.757 indicating that the included variables explain over 75 percent of the variance. The
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adjusted R square was .739 demonstrating that this rather high value was not merely a
product of nufnber of independent variables included.

Several legally relevant factors demonstrated significant influence over sentence
length for 21 US § 844 drug offense cases. Heroin offenders (HEROIN) received
significantly shorter sentences than comparable powder cocaine offenders while
marijuana (MARIJUAN) and methanmphetamine (METHAM) offenders received
significantly longer sentences. Additionally, the total number of sentence adjustments
(ADJUSTME) and the presence of a downward sentencing departure (DOWNWARD)
both served to significantly decrease sentence length. Finally, the final assigned criminal
history category (XCRHISSR), the presence of an upward sentencing departure, the
number of counts of conviction NOCOUNTS) and the final offense severity score
(XFOLSOR) both demonstrated a positive, significant relationship with sentence length.

Only six extralegal factors exhibited a significant relationship with sentence
length. Status as a Hispanic (HISPANIC) and the number of dependents NUMDEPEN)
exhibited a positive relationship with sentence length. Likewise, trial as the defendant’s
mode of disposition (TRIAL) also served to lengthen the average sentence. In addition,
offenders sentenced in the Eighth and Tenth Circuits received significantly longer
sentences than those sentenced in the Sixth Circuit while those sentenced in the DC
Circuit received significantly shorter sentences. Most notably and contrary to
expectation, defendant status as an African American (BLACK) does not significantly

impact sentence length.
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In comparing the 21 USC § 844 model to the full drug offense model, several
important diﬁ‘erences are uncovered. Primarily, crack offenses (CRACK) no longer
demonstrate a significant difference in sentence length from powder cocaine offenders
but heroin (HEROIN), methanmphetamine (METHAM), and marijuana (MARIJUAN)
offenses do. In addition, in the 21 USC § 844 model, the statutory minimum sentence
(STATMIN), the court’s acceptance of the PSR (ACCPTPSR) and the availability of
probation as a sentencing option (PROBATIO) are not significant determinants of
sentence length. Nor are the presence of a written plea agreement in the case file
(DOCPLEA) or a number of the dummy variables measuring Circuit of sentencing
significant in this model.

Perhdps more notably, the effect of one significant variable common to both
models changes direction from the general drug offender model to the 21 US § 844
model. The fotal number of sentence adjustments (ADJUSTME) serves to lengthen
sentences in the general drug offense model but significantly shortens sentence duration
in the 21 USC § 844 model. (See Table E18b of Appendix E for a tabular representation
of this comparison).

21 USC § 960
Incarceration

This statute deals with the criminal importing or exporting of controlled

substances. Unfortunately, of the 229 available cases under this statute, only ten of the

offenders were not sentenced to prison. As a result, the incarceration decision cannot be

modeled for this statute. In addition, because the imprisonment decision cannot be
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analyzed, the hazard rate for this model also cannot be calculated. As a result, only the
model for seﬁtence length without the hazard rate can be presented here.
Sentence Length

The model used thus far to model sentence length for the drug offense
partitionings exhibited extreme collinearity between drug types and Circuits. Since both
measures are comprisyd of a series of dummy variables, the reference category was
changed in both cases in an attempt to eliminate the collinearity. Thus, the reference
category for drug types was changed from powder cocaine (POWDER) to marijuana.
Similarly, the reference category for the Circuits was changed from the Sixth Circuit to
the Ninth Circuit. This procedure, while substantially reducing the collinearity, did not
eliminate it entirely (POWDER had a VIF of 4.302 and CIRC2ND had a VIF of 6.49—
down from 20.468). Thus, the results of this model are expected to be biased and
unreliable for meaningful comparison.

These, however, were not the only problems in modeling 21 USC § 960 sentence
length. Because no 21 USC § 960 offenders were sentenced in the Seventh, Eighth, or
DC Circuits, those dummy variables had to be omitted from this analysis. Similarly,
because no offenders were sentenced for methanmphetamine offenses (METHAM) and
because there were so few cases of LSD, crack cocaine and “other” drug offenses, the
former was omitted while the latter was collapsed into a single category (OTHRDRGS).

Nonetheless and despite these problems, the results of this model are reported in Table

B8b of Appendix B.

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



224

The R square of this model is .624 indicating that the included variables explain
62 percent of the variance of 21 USC § 960 sentence length. However, the adjusted R
square of .551 indicates that some of this is due to the number of independent variables
included. In addition and as previously mentioned, collinearity problems are also
undoubtedly responsible, at least in part, for this inflated value.

However, only three of the included variables demonstrated a significant
influence on sentence length. The presence of a downward departure
(DOWNWARD)served to significantly shorten the length of sentence meted out to 21
USC § 844 offenders. Additionally, the final assigned criminal history category
(XCRHISSR) and the final offense severity score (XFOLSOR) demonstrated a positive
relationship with sentence length. Strikingly, no extralegal factors demonstrated a
significant influence over sentence length for the 21 USC § 844 offense model. This is
the only model examined thus far where no extralegal factors were influential on the
sentence outcome.

“Other” Drug Offenses
Incarceration

This analysis models all of the remaining drug offenses that do not fall under one
of the three previously modeled statutes. The results of this model of incarceration are
presented in Table B9a of Appendix B. Of the 8,520 cases, 974 were rejected for missing
data—-leaving 7,546 for the current analysis.

Of the included legally relevant variables, several demonstrated a significant
impact on the likelihood of imprisonment. Assigned criminal history category

(XCRHISSR), total number of sentence adjustments (ADJUSTME), and final offense
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level ()CFOLSOR) had a positive impact on the odds of incarceration. Likewise, the
presence of a downward departure (DOWNW ARD) or the availability of probation as a
sentencing option (PROBATIO) significantly decreased the odds of imprisonment.
Additionally, “other” drug offenses involving marijuana (MARIJUAN),
methanmpheta.mine (METHAM), or “other” drug types (OTHERDR) were significantly
less likely to garner prison sentences than parallel offenses involving powder cocaine.

Extralegal variables also had significant impac.:t on the incarceration decision.
Female defendants (MONSEX) were significantly less likely to be incarcerated than male
defendants. Additionally, status as a US citizen (USCITIZE) served to decrease an
offender’s odds of imprisonment. Finally, offenders sentenced in the First, Third, Fourth,
Eighth, and DC Circuits were significantly less likely to be imprisoned than those
sentenced in the Sixth Circuit.

In comparison to the general drug offense model of incarceration, the “other”
drug offense model boasts few differences. Methanmphetamine offenders METHAM)
are significantly less likely to be imprisoned than powder cocaine offenders in the “other”
offense model whereas there is no such difference in the general drug offense model.
Neither the presence of a written plea agreement in the case file (DOCPLEA) nor trial as
mode of disposition had any significant impact on the inéarceration decision in the
“other” drug offense model but they are significant in the general drug offense model.
Finally, this model does not have significant differences between the Sixth and Ninth

Circuits in terms of odds of imprisonment. Other than the aforementioned differences,
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the significant variables across the two models are identical. (See Table B15b in
Appendix B for a tabular representation of this comparison).
Sentence Length

The results of the model for sentence length for the “other” drug offenses is
presented in Table BO9b of Appendix B. The R square of this model is .576, indicating
that the included variables serve to explain 57 percent of the variance in the sentence
lengths of “other” drug offenders.

' Several legally relevant factors demonstrated significant influence over the length
of sentence meted out to “other” drug offenders. Crack cocaine offenders (CRACK)
received sentences that were twenty months longer, on average, than similarly situated
powder cocaine offenders. Additionally, the assigned criminal history category
(XCRHISSR), the statutory minimum sentence (STATMIN), the number of counts of
conviction (NOCOUNTS), the court’s acceptance of the PSR (ACCPTPSR), the total
number of sentence adjustments (ADJUSTME), and the final offense seriousness score
(XFOLSOR) all exhibited a positive, significant influence on the length of sentence.
Likewise, the presence of an upward sentencing departure (UPWARD) lengthened the
sentence meted out to “other” drug offenders. In a similar fashion, the presence of a
downward sentencing departure (DOWNWARD) served to significantly decrease the
length of sentence.

Extralegal factors also influenced sentence length in this model. Female
offenders and US citizens receive shorter sentences than their male or non-citizen

counterparts. As in the 21 USC § 844 offenses, the total number of defendant’s
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dependents demonstrated a positive relationship with the sentence length of “other” drug
offenders. Additionally, the presence of a written plea agreement in the case file
(DOCPLEA) served to decrease sentence length while having a trial as the mode of
disposition (TRIAL) served to increase it. Similarly, those offenders sentenced in the
Second, Fifth, Ninth, and Eleventh Circuits received sentenced significantly longer than
those sentenced in the Sixth Circuit. Conversely, those “other” drug offenders sentenced
in the Third or DC Circuit received sentences that were significantly shorter than
comparable defendants in the Sixth Circuit.

In comparing this model to the general drug offense model, one finds that the
results are strikingly similar. Most notably, offender status as an African American
(BLACK) wields no influence over length of sentence in this model but does affect
sentence length in the general offense model. Similarly, defendant educational level
(EDUCCATN) has no impact in this model. (See Table B18b for a tabular comparison).
Comparison of the Drug Statute Models

Tables B17a through B17¢ and B20b through B20c¢ of Appendix B provide the Z
coefficients comparing the coefficients of each of the drug statute specific models of
incarceration and sentence length respectively. Notably, they reveal several significant
differences between the various models of sentencing outcome. Thus, the below reported
results provide clear support for hypothesis two—that the significant predictors of

sentencing outcomes will vary significantly by the specific statute charged.
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Incarceration
The Z coefficients comparing the coefficients of the 21 USC § 841 drug

manufacture and distribution offense model to the 21 USC § 844 drug possession offense
model (Table B17a) reveal several significant differences. In terms of legally relevant
factors, there were few significant differences. The impact of being sentenced for a crack
cocaine offense (CRACK) and the final criminal history score (XCRHISSR) differed
significantly between the two models. The extralegal factors, exhibited wider variation.
Defendant gender (MONSEX), number of dependents (NUMDEPEN) and educational
level (EDUCCATN) as the presence of a written plea agreement in the case file
(DOCPLEA) and being sentenced in the First, Second, Third, Fourth, Fifth, Eighth,
Ninth, and DC Circuits varied widely in effect between manufacture or distribution cases
and possession cases.

The Z coefficients indicate notably fewer differences between the 21 USC § 841
drug manufacture and distribution offense model and the “other” drug offense model
(Table B17b). Only conviction of 2 methanmphetamine offense (METHAM)
demonstrated differential impact across the models in terms of legally relevant factors.
Yet, several extralegal factors are show to have significantly varied impact across the
models. The defendant’s number of dependents (NUMDEPEN) and race (BLACK) as
well as being sentenced in the Second, Fifth, Seventh, or Ninth Circuits had significantly
different effects for the manufacture or distribution model than for the “other” drug
offense model.

Finally, comparison of the coefficients of the 21 USC § 844 drug possession

model to those of the “other” drug offense model also reveals several significant
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differences. In terms of legally relevant factors, conviction of a methanmphetamine
offense (METHAM), the final criminal history category (XCRHISSR), and the presence
of a downward sentencing departure (DOWNWARD) demonstrated significantly
different effects across the models. Likewise, being sentenced in the First, Fourth, and
DC Circuits were the extralegal factors that varied significantly in effect between the
drug possession and “gther” drug offense models.

Clearly, there is substantial effect variation in the significant predictors of the
different drug statute models of incarceration. This is partial support for hypothesis
two—the significant predictors of sentencing outcomes will vary by specific statute.

In addition, it 1s interesting to note that the effect of defendant race differs
significantly only between the drug manufacture or distribution model and the “other”
drug offense model. Given the significance (or lack thereof) and direction of the effect in
each model, this is partial support for hypothesis four—that the impact of offender race
and other extralegal factors will be greater among Mandatory Minimum cases than
Guideline cases.

Also meriting attention is the fact that the greatest number of significant
differences in the effect of significant predictors occurs between two Mandatory
Minimum statutes rather than between a Mandatory Minimum statute and the Guideline
drug offenses. This finding implies that different Mandatory Minimums cannot be
thought of as uniform or interchangeable in influence nor should they be categorized as

equivalent.
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Sentence Length
The Z coefficients comparing the 21 USC § 841 drug manufacture and

distribution offenses and the 21 USC § 844 drug possession offenses indicate several
significant differences in the impact of the predictors across the two models. In terms of
legally relevant factors, conviction of either a marijuana or an “other drug” offense, the
final criminal history score (XCRHISSR), the statutory minimum sentence (STATMIN),
the total number of sentence adjustments (ADJUSTME), the presence of a downward
departure (DOWNWARD), the availability of probation as a sentencing option
(PROBATIO), and the final offense seriousness score (XFOLSOR) all had different
impact between the two models. Similarly, the defendant’s gender (MONSEX), age
(AGE), number of dependents (NUMDEPEN), citizenship status (USCITIZE), race
(BLACK), ethnicity (HISPANIC), and education level (EDUCATION) all had
significantly different impact on sentence length from the manufacture and distribution
model to the possession model. In addition, being sentenced in the DC Circuit had
differential impact across the two models.

A different pattern emerges from the comparison of the 21 USC § 841 drug
manufacture and possession model coefficients and those of the “other” drug offense
model. The majority of the legally relevant factors exhibit significantly different effects
on sentence length from one model to another. Conviction of a crack, heroin or
methanmphetamine offense, the final criminal history score (XCRHISSR), the statutory
minimum sentence (STATMIN), the number of conviction counts (NOCOUNTS), the
total number of sentence adjustments (ADJUSTME), the presence of either an upward

(UPWARD) or a downward (DOWNWARD) departure, the enhancement of the offense
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seriousness score due to the application of career criminal status (OFFENSEC), and the
final offense seriousness score (XFOLSOR) each had significantly different effects in the
drug manufacture and possession model than in the “other” drug offense model. In terms
of extralegal factors, the defendant’s gender (MONSEX) and number of dependents
(N'UMDEPEN) as well as trial as mode of disposition (TRIAL) and being sentenced in
the Second, Fifth, Ninth or DC Circuits had different effects on sentence length from one
model to the other.

Still another pattern is revealed by the comparison of coefficients from the 21
USC § 844 drug possession model and those from the “other” drug offense model. In
terms of drugs of offense, conviction of a crack, marijuana, or methanmphetamine crime
had significantly different effects between the models. In addition, the final criminal
history score (XCRHISSR), the statutory minimum sentence (STATMIN), the number of
conviction counts (NOCOUNTS), the total number of sentence adjustments
(ADJUSTME), the presence of either an upward (UPWARD) or downward
(DOWNWARD) sentence departure, and the final offense seriousness score all differed
significantly in effect from the drug possession model to the “other” drug offense model.
Similarly, in terms of extralegal factors, the defendant’s gender (MONSEX), citizenship
status (USCITIZE), and ethnicity (HISPANIC) as well as trial as mode of disposition
(TRIAL) and being sentenced in the Second, Third, Fifth, Ninth, Eleventh, and DC
Circuits manifested significantly different impact from one model to the other.

Clearly, there are multiple differences in the significant predictors of sentence

length for the various drug statutes. This finding provides clear support for hypothesis
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two-—that the significant predictors of sentencing outcome will differ by specific statute
charged. Hoﬁever, there are no clear pattemns to the variation. As a result, these findings
are inconclusive as to hypothesis four—that Mandatory Minimum offenses will exhibit
greater influence of extralegal factors than Guideline offenses.
Conclusions

Across the incarceration and sentence length models, the 21 USC §841 and
“other” drug offense models were those most comparable to the general drug offense
models in regard to the number of significant variables. In addition, the 21 USC § 841
model appears to account for the bulk of the offender-based extralegal influences
identified by the general drug offense model. Most notably, black offenders have
significantly higher odds of incarceration and receive significantly longer sentences than
their white counterparts only for the 21 USC § 841 model. None of the other drug
offense partitionings demonstrate this effect. Thus, it would appear that 21 USC § 841
sentences explain the bulk of the black/white sentence disparity for federal drug cases.
As a result, the argument that the racial disparity existing in federal drug sentences is the
product of simple possession (21 USC § 844) cases is unsupported by this empirical
evidence.

In addition, as exhibited by the Z coefficients presented in Tables B17a through
B17c and B20b through B20d in Appendix B, there are significant differences in several
coefficients across the drug statute models of incarceration and sentence length. The
significant differences are numerous across each of the models compared—with the

sentence length comparisons between 21 USC § 841 and 21 USC § 844 offenses and that
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between the 21 USC § 844 and “other” drug offenses producing the highest number of
significant differences. Moreover, the Z coefficients, in conjunction with the comparison
in significant predictors, support a number of conclusions—which follow below.

Interestingly, the 21 USC § 844 model is the only drug offense model where the
number of the defendant’s dependents demonstrates a significant impact on both the odds
of incarceration and sentence length. In both cases, it serves to increase the severity of
punishment. Thus, these models suggest that familial paternalism does not operate
conventionally in the sentencing of 21 USC § 844 drug offenders. A similar positive
effect is uncovered for the sentence length of “other” drug offenders while the opposite
pattern is revealed for 21 USC § 841 drug offenders. Thus, the familial paternalism
thesis operates as expected only for 21 USC § 841 drug offenders but not any other type
of drug offender.

Another notable difference among the drug offense models is that crack cocaine is
a significant predictor of the odds of imprisonment for only one model. Inthe 21 USC §
841 model, crack offenders are significantly less likely to be incarcerated than powder
cocaine offenders. However, conviction for an offense involving crack cocaine results in
significantly longer sentences in one model—the “other” drug offense model. This
surprising finding suggests that the Guidelines rather than the Mandatory Minimums are
responsible for the disproportionate sentences given out for crack cocaine offenses in
comparison to powder cocaine offenses. Additionally, it implies that previous analysis
and research incorrectly blames the Mandatory Minimums for producing the huge

differences in powder and crack cocaine sentences.
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Finally, linking the racial and drug type findings of these comparisons uncovers a
startling conciusion. Given that the black/white sentence disparity is established only for
18 USC § 841 offenses and that crack cocaine offenses receive significantly longer
sentences only for “other” drug offenses, the natural suggestion is that black/white
sentence disparity and powder/crack cocaine sentence disparity are unrelated. In other
words, while both forms of disparity exist in federal drug sentences, they each occur
under different statutes. As a result, assertions that the crack/powder cocaine disparity
produces racial disparity are unsupported by this empirical evidence. However, these
conclusions are premature and will be investigated fully in Chapter Seven, where the data
are partitioned and analyzed by both statute and race.

However, one conclusion can clearly be drawn from the comparison of the
general drug analyses to the statute specific analyses. The above differences by statute
would remain uncovered were the data partitionings and analyses by statutes not
undertaken. This is evidence supportive of hypothesis two——that there will be
differences in the significant predictors of both incarceration and sentence length by
specific statute. However, the above analyses concern only drug offenses and the
specific drug statutes. It is possible that this pattern does not hold true for the remaining

offenses and statutes. The following analyses investigate this possibility.

Firearm Offenses
18 USC § 924 Offenses

Incarceration
This statute covers the Mandatory Minimum sentence enhancement for persons

carrying a firearm during the commission of a drug or violent crime. Unfortunately, of
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the 432 such cases in the data set, only 18 offenders were not sentenced to prison. Asa
result, the inéarceration decision cannot be modeled for this statute. In addition, the
hazard rate for this model cannot be calculated since this requires modeling of the
incarceration decision. Thus, for 18 USC § 924 offenses, only sentence length can be
modeled—and modeled without the hazard rate.
Sentence Length

Collinearity problems emerged in this model between the Circuit dummy
variables, defendant status as a Hispanic, and the final offense severity score. In an
attempt to eliminate this problem, the Circuit reference category was changed from the
Sixth to the Fifth Circuit. While reducing the collinearity, as indicated by the VIF, this
procedure did not eliminate it. In a final attempt to eliminate the collinearity problems,
the variables HISPANIC and CIRC4ATH were omitted from the model. The VIFs for this
final model indicates no collinearity. The results of this model are reported in table B10b
of Appendix B. It is also important to note that no 18 USC § 924 offenders were
sentenced in the Third Circuit in this data set—thereby necessitating the elimination of
the variable measuring this attribute from the model. Additionally, only eight of the 432
cases involved enhancement of the offense severity level due to the application of career
criminal status. As a result, the variable measuring this (OFFENSEC) is omitted from
these analyses.

The R square for this model is extraordinarily high at .789. However, the
adjusted R square is .712 indicating that only a fraction of the inflated R square is due to .

the number of independent variables included in the model. The primary determinants of
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sentence length for 18 USC § 924 firearm offenders are legally relevant factors. The
statutory minimum sentence (STATMIN), the number of counts of conviction
(NOCOUNTS), and the final offense severity score (XFOLSOR) all had a positive
significant effect on sentence length. Likewise, the presence of a downward sentencing
departure (DOWNWARD) served to decrease the sentences of 18 USC § 924 offenders.
Only one extralegal factor significantly affected sentence length—being sentenced in the
Eleventh Circuit had positive effect on sentence duration.

In comparison to the sentence length estimations for the general firearm offense
model, interesting differences emerge. The total number of sentence adjustments
(ADJUSTME), the presence of an upward sentencing departure (UPWARD), and the
availability of probation as a sentencing option (PROBATIO) are significant predictors of
sentence length in the general but not the statute-specific model. Moreover, age was the
only significant extralegal factor in the 18 USC § 924 model. In contrast, the number of
defendant’s dependents (NUMDEPEN), the presence of a written plea agreement in the
case file (DOCPLEA), and being sentenced in either the First or the Eleventh Circuits all
significantly affected sentence length in the general firearm offense model. (See table
B18c for a tabular representation).

Other Firearm Offenses
Incarceration

The results of this analysis are found in Table B11a. Of the original 3,128

firearms cases, 622 were rejected because of missing data—leaving 2,506 cases for

analysis. It is important to note that the variable measuring whether trial was the mode of
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disposition (TRIAL) was excluded for this model because virtually all defendants who
went to trial Qere imprisoned—making it a constant for this model.

Here, mainly legally relevant variables achieved statistical significance. Again,
criminal history category (XCRHISSR), the number of current counts INOCOUNTS),
and the current offense level (XFOLSOR) exhibited a significant positive impact on the
odds qf incarceration. Additionally, for cases where probation was a sentencing option
(PROBATIO) or there was a downward sentencing departure, the odds of imprisonment
were significantly lower than for cases where probation was not an option. These results
are in the expected direction and comport with the results of the previous analyses.

Only two extralegal variables demonstrated significant impact on the odds of
incarceration for “other” firearms offenses. US citizens (USCITIZE) had significantly
lower odds of imprisonment than non-citizens. In addition, the defendant’s number of
dependents (NUMDEPEN) demonstrated an inverse relationship with the odds of
incarceration. Two extralegal variables that were significant in determining the
incarceration of general firearm offenders are not significant in determining whether
“other” federal firearm offenders are imprisoned. Offender gender (MONSEX) and
educational level (EDUCCATN), while significant determinants imprisonment of the
general firearm offender, are not significant influences over the incarceration of “other”

firearm defendants. (See table B15¢ for a tabular representation).
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Sentence Length .
Table B11b of Appendix B displays the results of this model. The R square of

this model is exceptionally high at .768 and the adjusted R square is only slightly lower
at.765. Diagnostics indicated no collinearity problems in this model.

Several legally relevant factors exhibited significant influence over the length of
sentence received by “other” firearm offenders. The final assigned criminal history
category (XCRHISSR), the staiutory minimum sentence (STATMIN), the number of
counts of conviction (NOCOUNTS), and the total number of sentence adjustments
(ADJUSTME) all demonstrated a positive relationship with length of sentence.

Similarly, the presence of an upward sentencing departure (UPWARD) the availability of
probation as a sentencing option (PROBATIO), the enhancement of the offense level due
to the application of career criminal status (OFFENSEC), and the offense seriousness
score (XFOLSOR) also had significant, positive impact on sentence length. Finally, the
presence of a downward sentencing departure (DOWNWARD) served to significantly
decrease the length of sentence for “other” firearm offenders.

Only four extralegal factors demonstrated a significant effect on sentence length
in the “other” firearm offense model. The number of dependents NUMDEPEN) and the
defendant’s status as a US citizen (USCITIZE) each demonstrates a negative relationship
with sentence length. Meanwhile, trial as defendant’s mode of disposition (TRIAL)
served to lengthen the average sentence. In addition, “other” firearm offenders sentenced
in the Eleventh Circuit received significantly longer sentences than those sentenced in the

Sixth Circuit. (See table B18c of Appendix B for a tabular representation).
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Conclusions
Unfortunately, because only the “other” firearm offense partitioning could be

modeled fully, it was not possible to calculate the Z coefficients in order to compare the
coefficients across the different models of firearm statutes. Asa resul_t, no comparison of
coefficient equality is presented for these models. However, several inferences can be
drawn frorﬁ a comparison of the general and “other” firearm offense models.

The general firearm offense and “other” firearm offense models for incarceration
demonstrate nearly identical patterns of results. The only exceptions to this are the
significant influence of defendant gender and being sentenced in the Ninth Circuit.

Given that it was not possible to model incarceration for 18 USC 924 firearm offenses, it
is impossible to determine whether the significant impact of these variables in the general
firearm offense model of incarceration can be attributed to cases falling under this statute.
Thus, while there are minor differences between the two models of incarceration, this
provides only_weak support for the hypothesis that there will be substantial differences in
the significant predictors of incarceration by specific statute.

The models for sentence length manifest a similar pattern. Here, the significant
predictors of sentence length were virtually identical between the general and “other”
firearm offense models. However, extralegal factors played a reduced role in the 18 USC
§ 924 model than in the “other” offense model—suggesting that the Mandatory
Minimums provide more of a control on the influence of extralegal factors than the
Guidelines. This is in contradiction to the expectation that Mandatory Minimums would

produce rather than reduce disparity by extralegal factors. Still, this finding is supportive

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



240

of differences between the significant predictors of sentence length of different statute
models.

Also worthy of mention is the fact that familial paternalism appears to
significantly operate in Guideline firearms cases but not for Mandatory Minimum
firearms offenses. While contrary to expectation, this is supportive of hypothesis two.
Finally, it is important to note that there are no significant racial or ethnic effects in any
of the firearm offense models. This serves as empirical evidence supporting the
contention that federal drug offenses are the source of significant racial disparity existing
in the federal sentencing system.

Robbery Offenses
18 USC § 2113 Offenses
Incarceration

The results of this model are presented in Table B12a of Appendix B. As in the
general robbery partitioning, there were problems with including the Circuit dummy
variables in the analysis. Here, several of the Circuits had insufficient variance in the
outcome to be included in the model. As a result, all of the dummy variables for Circuit
were dropped from this portion of the analysis. Similarly, the enhancement of the final
offense seriousness score due to the application of career criminal status also had to be
omitted because all of the 18 USC § 2113 offenders receiving such an enhancement were
imprisoned.

In the final model, only three of the included variables demonstrated a significant
impact and all of them measured legally relevant factors. Both the final assigned

criminal history category (XCRHISSR) and the final offense seriousness score
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(XFOLSOR) demonstrated a positive effect on the odds of imprisonment for 18 USC §
2113 offende;'s. Conversely, the presence of a downward sentencing departure
(DOWNWARD) significantly decreased an offender’s odds of imprisonment.

Comparison of this model to the general robbery model reveals some differences
in the number of significant influences identified. In the general model, five factors—
including one extralegal factor (being sentenced in the Fifth Circuit}—demonstrated
significant impact on an offender’s odds of incarceration.** Conversely, only three
factors played a significant role in the incarceration of 18 USC § 2113 offenders. This
difference is explained, in part, by the exclusion of the Circuit variables from the current
model. However, another factor that was included in both models, total number of
sentence adjustments (ADJUSTME), was not significant in the 18 USC § 2113 model.
See Table B15d for a tabular comparison.
Sentence Length

The results of the sentence length model for 18 USC § 2113 robbery offenses is
presented in Table B11b of Appendix B. The R square for this model is .772, indicating
that the included variables explain 77 percent of the variance in sentence length for 18
USC § 2113 offenses. The adjusted R square is .766, demonstrating that the number of
independent variables does not artificially inflate the value of the R square.

Most of the variables exhibiting significant inﬂﬁence over the length of sentence
for 18 USC 2113 robbery offenders were legally relevant factors. The final assigned

criminal history category (XCRHISSR), statutory minimum sentence (STATMIN),

'3 This factor, however was a Circuit dummy variable.
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number of counts of conviction NOCOUNTS), total number of sentencing adjustments
(ADJ USTME), and the final offense seVerity score (XFOLSOR) all had a positive
significant relationship with sentence length. Similarly, the availability of probation as a
sentencing option (PROBATIO), the presence of an upward sentencing departure
(UPWARD) and the enhancement of the offense seriousness score due to the application
of career criminal status (OFFENSEC) served to lengthen the sentences. Conversely, the
presence of a downward sentencing departure (DOWNWARD) served to shorten
sentence length for 18 USC 2113 robbery offenders.

Only three extralegal factors, defendant’s highest educational level
(EDUCCATN), trial as mode of disposition (TRIAL), and being sentenced in the Fifth
Circuit were significant predictors of sentence length for 18 USC § 2113 robbery
offenders. While going to trial (TRIAL) or being sentenced in the Fifth Circuit served to
increase a defendant’s sentence, offender’s education level (EDUCCATN) served to
decrease it.

Comparison of this model to the general robbery offense model reveals few
changes between the two. However, there is some variation in the factors that exhibit
significant influence over sentence length. In the general model, offenders sentenced in
either the Third or Ninth Circuit received significantly shorter sentences than those
sentenced in the Sixth Circuit. However, this effect disappears in the 18 USC § 2113
model. Moreover, being sentenced in the Fifth Circuit served to significantly lengthen
the sentence of 18 USC § 2113 offenders but not general robbery offenders. (See Table

B18d for a tabular representation).
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“Other” Robbery Offenses

Incarceration

Unexpectedly and unfortunately, logit analysis could not be conducted for “other”
robbery offenses because of the eligible robbery cases, only sixteen did not result in

incarceration. >’

As a result, not only is it impossible to model the incarceration
decision, but it is also impossible to calculate a hazard rate fc;r this partitioning.
Therefore, the OLS model of s;:ntence length without the hazard rate is the only model
reported for “other” robbery offenses.
Sentence Length

The results of the sentence length model for “other” robbery offenses are
presented in Table B14b of Appendix B. For this model, none of the offenders were
sentenced in the DC Circuit. As a result the variable measuring this attribute was
excluded from the analyses. In addition, because probation was a sentencing option in
less than five percent of the eligible cases, the variable PROBATIO was also omitted
from the model. The R square of this model is .906 and the adjusted R square is .886—
indicating that a small portion of the variance explained as shown by the R square is an
artifact of the number of explanatory variables included.

For this model, several legally relevant variables exhibited a significant influence
over the sentence length of “other” robbery offenders. The final criminal history
category (XCRHISSR), the statutory minimum sentence (STATMIN), the total number

of counts of conviction (NOCOUNTS), the presence of an upward departure

'**As a result. estimation was terminated at the twenty-eighth iteration. A perfect fit was detected but the
solution was not unique. Thus, a covariance matrix and other statistics could not be computed.

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



244

(UPWARD), the enhancement of the offense seriousness score because of the application
of career criminal status (OFFENSEC), and the final offense level (XFOLSOR)
demonstrate a positive significant influence on sentence length. In addition, the presence
of a downward sentencing departure (DOWNWARD) serves to shorten the sentence
length of “other” robbery offenders. In regard to extralegal factors, offenders who went
to trial (TRIAL) received significantly longer sentences than their counterparts who did
not. Offenders sentenced in the First and Third Circuits received significantly shorter
sentences than those sentenced in the Sixth Circuit.

Comparison of this model to the general robbery offense model reveals that fewer
factors (twelve as compared to ten) demonstrate significant influence over sentence
length. However, legally relevant factors comprised the majority of significant
influences across the two models (See Table B18d of Appendix B for a tabular
comparison).

Conclusions

Unfortunately, because only the 18 USC § 2113 offense partitioning could be
modeled fully, it was not possible to calculate the Z coefficients in order to compare the
coefficients across the different models of robbery statutes. As a result, no coefficient
comparison is presented for these models. However, based upon the comparisons
between the general and statute specific robbery offense models, it becomes clear that
there is variation in the determinants of incarceration and sentence length across the
models—albeit moderate variation. Two factors—the total number of sentence

adjustments (ADJUSTME) and the Circuit in which the defendant was sentenced exhibit
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different patterns of significance across the models. Thus, for robbery, there is variation
in the signiﬁcént predictors of incarceration between the general, Guideline and
Mandatory Minimum robbery statute models. This again provides support for hypothesis
two—that there will be differences in the significant predictors across statute specific

models.

CONCLUSIONS

These analyses enable the drawing of several conclusions about the varying
patterns of significant predictors of sentencing by offense and statute type. Primarily,
legally relevant factors play a dominant role in federal sentencing—regardless of offense
or statute type—comprising the main predictors of both incarceration and sentence
length.

Secondly, different extralegal factors affect sentence severity for different federal
offense types. Most notably, African-American defendants receive sentences that are
significantly harsher than their white counterparts only for drug offenses—a difference
which is significant according to the Z coefficients. This supports the proposition that the
federal drug offense cases produce the bulk of the black/white sentence disparity present
in federal sentencing. Further support for this proposition is provided by the fact that
there are no black/white effects on either incarceration or sentence length for any of the
other offense types.

However, the proposition that unwarranted disparity is produced mainly by

Mandatory Minimum cases is refuted by these analyses. In fact, just the opposite position
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is supported. These analyses suggest that the Mandatory Minimums serve to control the
influence of e;xtralegal factors more than the Guidelines. The general pattern revealed
here is that extralegal factors are less likely to predict sentence severity in Mandatory
Minimum cases than in Guidelines cases. This leads to the conclusion that the Mandatory
Minimums are not primarily responsible for the influence of extralegal factors in federal
sentencing.

There is, however, one notable exception to this observation. There is only one
offense—the Mandatory Minimum drug offense statute 21 USC § 841—for which black
offenders face both higher odds of incarceration and longer sentences than similarly
situated white offenders. In addition, several extralegal factors not significant in the
general drug offense model are significant in this model. However, the “other” drug
offense partitioning did conform to the above-mentioned pattern—in spite of the 21 USC
§ 841 results. This suggests that the Mandatory Minimum statute for the manufacture and
distribution of controlled substances (21 USC § 841) is the only drug-related Mandatory
Minimum that produces racially disparate sentences. Moreover, it is the only one of the
five most commonly used Mandatory Minimum statutes to result in racially disparate
sentencing outcomes. Therefore, with the exception of 21 USC § 841 cases, racial
disparity in federal sentences is a product of Guidelines sentencing.

Finally, one additional observation relevant to the original research questions can
be made from these analyses. The sentence length model of 21 USC § 841 offenses was
the only drug offense model where status as an African-American served to significantly

increase sentence length. Similarly, the sentence length model of the “other” drug
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offenses was the only drug model in which crack cocaine offenses garnered significantly
longer sentences than powder cocaine offenses. These results, when combined, suggest
that while the crack and powder cocaine differentials produce sentence disparity and that
there is black/white disparity in the sentencing of 21 USC § 841 cases, these two forms of
disparity are unrelated. This compelling suggestion, however, merits further scrutiny. It
is possible that the findings of no racial effect in the “other” drug offense model are the
product of the method used to capture a racial effect. As mentioned previously, the use
of dummy variables to capture racial effect is inferior to data partitioning by race (Myers,
1985). As a result, this investigation takes the next logical step and repeats these

analyses with the data further partitioned by offender race—specifically blacks and

whites.
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CHAPTER SEVEN: FURTHER PARTITIONS BY RACE

The previous chapter demonstrates how the significant predictors of incarceration
and sentence length change by specific offense types and statutes. This implies that there
is an interaction effect between these factors and both offense type and specific statute.
In addition, several racial effects were uncovered for drug offenses where black
defendants were treated more harshly than white defendants—both in terms of
incarceration and sentence length. However, there were no significant racial effects for
other offense types. Yet, as previously noted, use of racial dummy variables is
insufticient in identifying differential treatment by race (Myers, 1985). This chapter
further explores differential sentencing by race. Recall that the hypotheses regarding

offender race were:

H;: Offender race will be a significant predictor of imprisonment and sentence
length in general federal sentencing. Specifically, blacks will be sentenced more harshly
than whites. In addition, there will be significant variation in the significant predictors of
both incarceration and sentence length for black and white models.

H,: The influence of offender race and other extralegal factors will be greater
among Mandatory Minimums cases than Guidelines cases net of legally relevant factors.
This will manifest in increased likelihood of incarceration and increased length of
sentence for racial minorities sentenced under Mandatory Minimum statutes. Any racial
disparity found for simple Guideline offenses should be at much smaller levels—as
reflected by low racial differences in incarceration rate and sentence length.

Hs: Mandatory Minimums for drug crimes will demonstrate greater levels of
racial influence than other Mandatory Minimums. This will manifest in increased
likelihood of incarceration and increased length of sentence for racial minorities
sentenced under Mandatory Minimum drug offense statutes.

This portion of the investigation specifically examines these hypotheses. Again,

the partitioning strategy by offense and statute is used. However, this time, the data are
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first partitioned by offender race—specifically black and white. Those cases concerning
offenders of éther races are excluded from these analyses. Because these hypotheses
address the potential differences between racial models, this discussion focuses on the
comparison of the models by racial rather than statute partitioning.

This aciditional partitioning and analysis by race and offense/statute will permit
testing of hypotheses three through five, given that hypotheses one and two were
supported by the previous analyses. The full statistical results, the tabular comparisons
between the offense and statute partitionings as well as the full, black, and white models
and Z coefficient comparisons of independent models are reported in Appendix C.

In each reported model, either the Chi-Square (for incarceration) or the F Test (for
sentence length) indicates that the variables included represent a significant improvement
in predicting the dependent variable than the models including the intercept alone.
Moreover, unless it is specifically mentioned as a problem, collinearity diagnostics
indicated no difficulties with multicollinearity in the following models. Finally, the OLS
models of sentence length include the hazard rate correction for sample selection bias
unless it 1s specifically stated otherwise. In each model where the hazard rate is included,
it is a statistically significant predictor of sentence length unless stated otherwise.

Across the following offense, statute, and racial models, several legally relevant
and extralegal factors were consistently significant. For the incarceration decisi-on, the
final criminal history category (XCRHISSR) and the final offense seriousness score
(XFOLSOR) had a positive relationship with the imprisonment odds while the presence

of a downward departure (DOWNWARD) increased the odds of incarceration. In terms
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of sentence length, the final criminal history category (XCRHISSR), the statutory
minimum senfence (STATMIN), the number of conviction counts (NOCOUNTS), the
enhancement of the offense seriousness score due to the application of career criminal
status (OFFENSEC), and the final offense seriousness score (XFOLSOR) all consistently
had a positive effect on sentence duration. Similarly, the presence of a downward
sentence departure (DOWNWARD) consistently shortened sentence length across most
of the following models.

The influence of the remaining included factors varied between models (as
presented in the tables of Appendix C). However, the sheer number of models analyzed
precludes an in depth discussion of each model in terms of factor significance and
explanatory power. Therefore, only the significant differences between the models will
be discussed here. The Z tests comparing equality of coefficients across the black and
white models for the same offenses and statutes are presented in Tables C24a through
C24j for incarceration and C27a through C27i for sentence length. These coefficients

serve as the lynch pin for the discussion comparing the black and white models.

ALL OFFENSES

Incarceration
Black Offenders
The results of the general offense incarceration model for black offenders are

found in Table Cla of Appendix C. Of 11,029 cases originally eligible for analysis,
1,531 were excluded because of missing data. This left a total of 9,498 cases for this

analysis.
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There are significant differences between this model and the full model discussed
in the previou‘s chapter. The most notable difference, in terms of extralegal variables, is
the significant impact of trial as mode of disposition (TRIAL) and of being sentenced in
various Circuits found in the full model but not in the black general offender model.
Thus, the jury tax thesis appears to be accurate in terms of incarceration for the general,
race neutral offender but not for the black general offender. This finding is unexpected
given that black offenders are more likely to demand trial than white offenders are
(Tonry, 1995). It is possible that trial as mode of disposition is so common among black
offenders that any “jury penalty” effect is masked. This proposition can be further
examined in the black models of sentence length.

In addition, the fact that little variation in black incarceration by Circuit was
uncovered is perplexing. Among black offenders, only those sentenced in the DC Circuit
had significantly different odds of incarceration than offenders sentenced in the Sixth
Circuit. In contrast, the results of the full model revealed that being sentenced in any of
six different Circuits decreased an offender’s odds of incarceration as compared to the
Sixth Circuit. This implies that a racial benefit for whites in terms of an incarceration
discount may be operating in those Circuits. Whether these “discounts” are actually
present in the white only partitioning remains to be seen.

White Offenders

The results of the general white offender incarceration model are found in Table

C2a of Appendix C. Of the 22,327 white offenders in the data set, 3,138 of the cases

were rejected because of missing data. This left a total of 19,189 cases for analysis.
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The results of the white general offender model are virtually identical to those of
the full model'. There were, however, a few notable exceptions. Primarily, Hispanic
offenders (HISPANIC) had increased odds of incarceration in the white offender model
but not in the full model. This implies that the inclusion of black and other racial group
offenders in the analyses masks the ethnic effect present for incarceration of the general
offender. Why such an effect should be remains unclear at this time. It is possible that
an interaction between race and ethnicity exists—but only for whites.

Secondly, while an inverse relationship between education and incarceration was
uncovered in both the general model and the black model, offender educational level
(EDUCCATN) had no significant impact on the white offender’s odds of incarceration.
This is contrary to expectation. One possible explanation for this “education benefit” for
blacks in terms of incarceration is that black offenders are being rewarded for conforming
to societal norms (getting an education) by receiving an educational discount. It is
possible that whites are not given such a discount because they are expected to conform
more closely to societal norms than blacks.

Sentence Length
Black Offenders

The results of the black general offender sentence length model are reported in
Table C1b of Appendix C. In this model, virtually all of the legally relevant variables
had a significant impact on sentence length. The exceptions were violent, robbery, and
“other” offenses as well as the enhancement of the criminal history score due to the
application of career criminal status (CAREER). This is virtually identical to the full

model—the only exception being that violent offenses (VIOLENT) received significantly
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longer sentences in the racially neutral model. In terms of extralegal variables, there
were also v@ few changes from the racially neutral model to the black general offender
model. There was some variation in the Circuits that had an impact on sentence length
across the models.

White Offenders

The results of yle white general offender sentence length model are found in
Table C2b of Appendix C. As is true for the black general offender, virtually all legally
relevant factors exhibited a significant influence over the sentence length of the white
general offender. However, the exceptions in this model are slightly different from those
of the general black offender model.

There were few diﬂ‘efences, however, between this and the full model of sentence
length. Being convicted of a robbery offense (ROBBERY) significantly lengthened the
sentence of the white general offender but had no impact on the racially neutral general
offense model. Similarly, the defendant’s total number of dependents NUMDEPEN)
significantly decreased sentence length in the white general offender model but not in the
race neutral general offense model. This indicates that familial paternalism may be
operating only for the white offender in terms of sentence length. In addition, the court’s
acceptance of the PSR (ACCPTPSR) was significant in the racially neutral model but not
in the white model. Finally, there was moderate variation in the impact of Circuit on

sentence length between the two models.
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General Offense Model Comparisons
Table C24a in Appendix C provides a tabular representation of the comparison

between the black and white incarceration models while Table C27a presents a similar
representation of the differences between the coefficients of the black and white sentence
length models. Based upon these findings, there is evidence that the factors affecting
sentence severity vary by race—both in terms of imprisonment and sentence length.
Incarceration

Comparison of the coefficients of the significant predictors of incarceration for
the black and white offender models revealed several significant differences. In terms of
legally relevant factors, the total number of sentence adjustments (ADJUSTME), the
presence of a downward sentencing departure (DOWNW ARD), and the availability of
probation as a sentencing option (PROBATIQ) had significantly different impact from
the white to black models. Similarly, in terms of extralegal factors, defendant ethnicity
(HISPANIC), and being sentenced in the Second Circuit each had significantly different
impact across the two racial models.
Sentence Length

The Z tests for equality of coefficients between the black and white general
offense models of sentence length also reveal several significant differences. In terms of
legally relevant factors, conviction of either a violent (VIOLENT) or a white collar
(WHTCLLR) offense, the final criminal history score (XCRHISSR), the statutory
minimum sentence (STATMIN), the number of conviction counts NOCOUNTSS), the
Court’s acceptance of the PSR (ACCPTPSR), the total number of sentence adjustments

(ADJUSTME), the presence of a downward sentencing departure (DOWNWARD), the
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availability of probation as a sentencing option (PROBATIO), the enhancement of the
offense seriousness score due to the application of career criminal status (OFFENSEC),
and the final offense seriousness score (XFOLSOR) all demonstrated significantly
different effects from the black to white models. Similarly, the defendant’s number of
dependents (NﬁMDEPEN) and educational level (EDUCCATN) as well as being
sentenced in the Second, Third, or Eleventh Circuits differed significantly in influence
across the two models.
Conclusions

Several significant differences were found between the black and white models of
general federal sentencing. While the differences in coefficients between the racial
groups are the most striking for sentence length, incarceration also manifests a number of
significant differences in the impact of predictors for blacks as compared to whites. Most
pertinent was the discovery of an ethnic effect in the incarceration of white offenders.
White offenders of Hispanic ethnicity had higher odds of imprisonment than similarly
situated non-Hispanic white offenders. There was no such ethnic effect in either the race
neutral or the black model of general offenses. As indicated by the Z coefficients, there
is a significant difference in the impact of ethnicity across the black and white models.
This finding suggests that there is an interaction between race and ethnicity that is
masked when the two offender racial groups (black and white) are modeled together.
How this relationship will change when the data are partitioned and analyzed by offense
type and statute is unclear and will be investigated shortly. Regardless, this finding

provides clear support for Mirande’s “Gringo Justice” thesis (Mirande, 1987)—despite
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the fact that ethnicity was not a significant influence over sentence length for any of the
models. |

Also of interest was the fact that impact of the total number of sentence
adjustments (ADJUSTME), the presence of a downward sentencing departure
(DOWNWARD) and the availability of probation as a sentencing option (PROBATIO)
varied significantly from the black to white models of incarceration. The effect of the
influential differences of these legally relevant factors served to benefit whites and
penalize blacks in terms of incarceration odds.

In addition, differences in the odds of incarceration by Circuit are found aimost
exclusively for white defendants. Whites receive a significant sentence discount in terms
of incarceration as compared to blacks in the Second Circuit. This finding also translated
to sentence length where the differences in effect for blacks and whites were significant
for the Second, Third, and Eleventh Circuits.

Sentence length also varied between white and black offenders by offense type.
The effect of being convicted of a violent or white-collar offense as compared to a drug
offense varied significantly for white and blacks. This translates to those offense types
being roughly equivalent in terms of sentence length for black offenders but vastly
different for white offenders. Given that the reference category is drug offenses, this
finding suggests that blacks experience longer terms of imprisonment for drug offenses
than whites and further bolsters the findings of the previous chapter. However, because

these findings could also be the result of black and white defendants being convicted of
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different types of drug offenses, this proposition (Hypothesis Five) will be further
investigated iﬁ subsequent models using data partitioned by specific statute.

In addition, several the coefficients of several legally relevant factors differed
significantly across the black and white models of sentence length. The final criminal
history score (XCRHISSR), the statutory minimum sentence (STATMIN), the number of
conviction counts (NOCOUNTS), the Court’s acceptance of the PSR (ACCPTPSR), the
total number of sentence adjustments (ADJUSTME), the presence of a downward
departure (DOWNWARD), and the final offense seriousness score (XFOLSOR) each had
significantly different impact across the black and white models. Notably, these
differences served to favor whites and penalize blacks.

The Z coefficients also indicate that impact of the total number of defendant’s
dependents (NUMDEPEN) varies significantly across the racial the models. These
differences in the application of familial paternalism across the racial groups may suggest
that the courts are less concerned with protecting black families from the costs of a
lengthy term of imprisonment. Conversely, this finding may be indicative of the courts
attempting to protect black families from the costs of being dependent upon a criminal
element. The specific nature of the interaction between race and number of dependents
will be further explored in subsequent models.

Finally, the impact of defendant educational level (EDUCCATN) also varied
significantly across the models. This provides evidence of an education discount for
blacks and may reflect a “reward” for blacks who have conformed to societal norms by

pursuing an education. Whites, however, are possibly less eligible for such a reward

This document is a research reBort submitted to the U.S.‘Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



258

because they are expected to conform to general social values more than blacks. Thus,
such a rewarci would comport with a “race appropriate behavior” or a “conformity
reward” thesis.

Clearly, based upon the above findings, there are several significant differences
between the coefficients of the significant predictors of both incarceration and sentence
length across the black and white models. Such differences would remain masked if the
racially neutral model employing a dummy race variable was used to identify differential
treatment by race. Recall that race was not a significant factor in the general offender
model of incarceration—although it was a significant predictor in the sentence length
model. Regardless, the above findings are supportive of hypothesis three. However, the
task of testing hypotheses four and five falls to the following analyses of data partitioned

both by race and by offense type.

OFFENSE PARTITIONINGS
Drug Offenses
Incarceration

Black Drug Offenders
The results of the black drug offender model of incarceration are found in table

C3a of Appendix C. For this model, of the 5,275 eligible cases, 531 were rejected for
missing data—thereby leaving at total of 4,744 cases available for analysis. One notable
fining is that black offenders convicted of a either a crack cocaine (CRACK) or
marijuana offense (MARIJUAN) had significantly lower odds of incarceration than those

convicted of crimes involving powder cocaine.
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The former finding concerning crack cocaine is unexpected. Given the public
rhetoric concéming the adverse impact of federal crack cocaine penalties on the black
community (Tonry, 1995), one would expect a significant effect in the opposite direction.
The current finding could be indicative of attempts by courtroom players to circumvent
the “Draconian” penalties for federal drug offenses—at least in terms of whether
incarceration is the appropriate sentence. If this proposition is indeed true, one would
expect to find that the lower odds of incarceration for crack cocaine offenses as compared
to powder cocaine offenses holds true only for drug possession (21 USC § 844) cases.
This would be because treatment rather than incarceration is considered the more
desirable intervention for drug addiction. This possible explanation will be explored in
the subsequent black drug statute partitioning models.

In comparison to the racially neutral model of drug offense incarceration, the
model for black drug offenders exhibited some differences. Being convicted of a crack
cocaine offense (CRACK) significantly decreased black drug defendants’ odds of
imprisonment but had no effect on the incarceration odds of the general drug offender.
Additionally, the total number of sentence adjustments (ADJUSTME) increased the odds
of imprisonment for black drug offenders but had no effect for the general drug offender.
Also of interest is the finding that neither measure testing the jury tax thesis (TRIAL and
DOCPLEA) have significant influence in the imprisonment of black drug offendgrs but
significantly increase the odds of incarceration for the general drug offender. Finally,
black drug offenders receive incarceration “discounts” in notably fewef Circuits than do

general drug offenders (two as compared to six). This, as in the general offense model,
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suggests that there is an incarceration discount in some Circuits that does not apply to the
black drug oﬁ'ender. See Table C22a for a tabular representation of the comparison
between these two models.
White Drug Offenders

The results of the white drug offender incarceration model are presented in Table
C4a of Appendix C. Of the 9,437 cases that were eligible for this model, 1,132 were
rejected because of missing data—leaving at total of 8,305 cases for this analysis.

Comparison of the white drug offender model to the general drug offender model
reveals some interesting differences. Conviction for an “other drug” offense (OTHDRG)
decreased white drug offender’s odds of incarceration but had no impact for the general
drug offender. Similarly, the courts’ acceptance of the PSR (ACCPTPSR) decreased the
odds of incarceration for white drug offenders but had no impact for the general drug
offender. In addition, the statutory minimum sentence (STATMIN) was a significant
predictor of incarceration for the general drug offender but not for white drug offenders.
Likewise, offender educationa! level (EDUCCATN) significantly decreased the
imprisonment odds for the general drug offender but had no impact for white drug
offenders. See Table C23a for a tabular representation of the comparison between these
models.
Sentence Length
Black Drug Offenders

Table C3b of Appendix C displays the results of the black drug offender sentence
length model. Notably, the number of dependents (NUMDEPEN) significantly

lengthened sentences for black drug offenders. As discussed in the preceding chapter,
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this may be indicative of familial paternalism in the sense that families—in this case
black familieé—are protected from the costs of being dependent upon a criminal element.
Based upon the findings of the general models of drug offenses and statutes, one might
expect that this finding will hold true only for drug possession (21 USC § 844) cases.
Thus, black families would be protected from the negative impact of being dependent on
a drug addict. However, this proposition will be explored in subsequent analyses.

In addition, both the presence of a written plea agreement in the case file
(DOCPLEA) and trial as mode of disposition (TRIAL) predicted sentence length—albeit
in opposite but expected directions. This indicates that the jury tax thesis holds true in
regard to duration in the sentencing of black drug offenders. Finally, three Circuits
exhibited sentence durations significantly different from the Sixth Circuit for black drug
offenders. Being sentenced in either the Second or the Eleventh Circuit lengthened the
sentence of black drug offenders while being sentenced in the DC Circuit decreased
sentences.

Comparison of this model to the general drug offense model reveals some
surprising differences. Most notably, conviction of a crack cocaine offense (CRACK)
rather than a powder cocaine offense significantly lengthened the sentence of the average
general drug offender but not of the black drug offender. This finding is surprising given
the popular rhetoric concerning the impact on black communities of the 100 to 1
punishment differential for crack and powder cocaine offenses. Additionally, probation
as a sentencing option (PROBATIO) had a negative effect on sentence length for the

general drug offender but not for the black drug offender. Likewise, an upward
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sentencing departure (UPWARD) increased sentence length for general but not for black
drug offenders.

Similar patterns emerged among the extralegal variables. The number of
dependents (NUMDEPEN) increased the sentence duration of black drug offenders but
had no impact on sentence lengths for general drug offenders. In addition, both
citizenship status (USGITIZE) and educational level (EDUCCATN) shortened sentence
length for the general dmg offender but had no impact on the sentences of black drug
offenders. Finally, many more Circuits exhibited significant differences in sentence
length as compared to the Sixth Circuit for the general drug offender than for the black
drug offender (eight as compared to three). See Table C25a for a tabular representation
of the comparison of these models.

White Drug Offenders

The results of the white drug offender sentence length model are presented in
Table C4b of Appendix C. Comparison of this model to the general drug offender model
also reveals differences. Primarily, conviction of a crack cocaine offense (CRACK)
significantly lengthens the sentence of the average general drug offender but not the
average white drug offender. In addition, conviction of an “other” drug offense
significantly shortens the length of sentence for white drug offenders but not for the
general drug offender. Additionally, the courts’ acceptance of the PSR (ACCPTPSR)
had no impact on the sentence length of white drug offenders but significantly lengthened
the sentence duration of the general drug offender. Similarly, the enhancement of the

criminal history score due to the application of career criminal status (CAREER)
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lengthened the sentences of white drug offenders but had no impact on the sentences of
general drug éﬁ'enders.

In terms of extralegal factors, defendant age (AGE) positively impacted sentence
length for white drug offenders but had no impact on the sentences of general drug
offenders. Similarly, neither defendant educational level (EDUCCATN) nor the presence
of a written plea agreement in the case file (DOCPLEA) had a significant impact on the
sentence length of white drug offenders but both were significant predictors of general
drug offenders’ sentence duration. Finally, there was some variation in the significant
impact of Circuit across the two models.

Drug Offense Comparisons Across Racial Models

As demonstrated by Tables C24b and C27b, striking differences emerge in the
comparison of the black and white models of drug offense incarceration and sentence
length. Again, there a substantially more differences by race for the sentence iength
models than for those of incarceration. In terms of incarceration, the impact of a
marijuana, LSD or “other” drug offense conviction differed significantly across the black
and white models. Similarly, the effect of the total number of sentence adjustments
(ADJUSTME) and the availability of probation as a sentencing option (PROBATION)
differed significantly for blacks and whites. Likewise, the impact of offender educational
level (EDUCCATN) on incarceration is significantly different across the models.

For sentence length, conviction of an “other” drug offense has significantly
different impact for blacks than whites. In addition, the impact of the statutory minimum

sentence (STATMIN), the total number of sentence adjustments (ADJUSTME), the
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presence of either a downward (DOWNWARD) or upward (UPWARD) departure, and
the final offen-se seriousness score (XFOLSOR) over sentence length differs significantly
for blacks and whites. In a similar vein, the coefficients of the variables testing the jury
tax thesis (TRIAL and DOCPLEA) differ significantly for blacks and whites. In
addition, being éentenced in either the Fifth or the Eleventh Circuits has significantly

different impact for whites than for blacks.

Firearm Offenses
Incarceration
Black Firearm Offenders _

The results of the black firearm offender incarceration model are presented in
Table CS5a of Appendix C. Of the 1,223 cases eligible for this model, 276 were rejected
for missing data. This left a total of 947 cases for the current analysis. Because of
insufficient cases with probation as a sentencing option that did not receive
imprisonment, the variable measuring this aspect (PROBATIO) was necessarily excluded
from this analysis.

Comparison of the black firearm offender model to the general firearm offender
model reveals some differences. The number of counts of conviction (NOCOUNTS), the
number of defendant’s dependents (NUMDEPEN), status as a US citizen (USCITIZE),
and defendant educational level (EDUCCATN) had significant impact on the odds of
incarceration in the general firearm offense model but not in the black firearm offender

model. Thus, black firearm offenders did not receive the sentence discounts in terms of

incarceration received for the general firearm offender for having higher educational
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levels, being a US citizen, or for providing for dependents. See Table C22b of Appendix
Cfora compiete tabular representation of the differences between these models.
White Firearm QOffenders

Table Cé6a of Appendix C provides the results of the white firearm offender
incarceration model. Ofthe 1,852 cases eligible for inclusion in this model, 397 were
rejected because of missing data. This left a balance of 1,455 cases for this analysis.

Comparison of this model to the general firearm offense model reveals very few
differences between them. The presence of a criminal history (CRIMHIST) significantly
increases the odds of imprisonment in the white firearm offender model but has no effect
in the general firearm offense model. In addition, female offenders (MONSEX) had
significantly lower incarceration odds in the general firearm offense model but there was
no significant difference in the odds of incarceration for the white firearm offense model.
Finally, status as a US citizen (USCITIZE) decreased imprisonment odds in the general
firearm offense model but had no effect in the white firearm offender model. See Table

C23b of Appendix C for a complete tabular representation of the differences between

these models.

Sentence Length
Black Firearm Offenders

The results of the black firearm offender sentence length model are found in
Table C5b of Appendix C. Comparison of this model to the general model of firearm
sentence length revealed very few differences. The total number of sentence adjustments

(ADJUSTME) showed a positive relationship with sentence length in the general firearm

offense model but no effect in the black offender model of firearm offenses. Similarly,

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



266

defendant age (AGE) showed no effect in the general firearm model but had a positive
impact on senfence length for black firearm offenders. Finally, being sentenced in the
Tenth Circuit resulted in significantly lower sentences than the Sixth Circuit in the
general firearm offense model but had no effect in the model for black firearm offenders.
See Table C25b of Appendix C for a complete tabular representation of the differences
between these models.
Sentence Length
White Firearm Offenders

Table C6b of Appendix C presents the results of the white firearm offender
sentence length model. Comparison of this model to the general firearm offense model
revealed only two differences. First, offender age had no significant impact on sentence
length in the general model but had an inverse relationship with sentence length for white
firearm offenders. Second, being sentenced in the Eleventh Circuit lengthened the term
of incarceration in the general firearm offense model but had no effect in the white
firearm offender model. See Table C26b of Appendix C for a complete tabular
representation of the differences between these models.
Comparison of the Racial Models of Firearm Offenses

As indicated by Tables C24c¢ and C27c¢, comparison of the incarceration and
sentence length model coefficients for black and white firearm offenders reveals few
significant differences. Additionally, contrary to the previously identified patterns, the
number of significant differences between racial groups is roughly equivalent for
sentence length and incarceration. In terms of incarceration, the influence of the final

criminal history score (XCRHISRR), the Court’s acceptance of the PSR (ACCPTPSR),
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defendant gender (MONSEX) and education level EDUCCATN) were all significantly
different frorﬂ the black to the white model. Conversely, in terms of sentence length, the
statutory minimum sentence (STATMIN), the number of conviction counts
(NOCOUNTS), the total number of sentence adjustments (ADJUSTME), the presence of
a downward departure (DOWNWARD), the defendant’s age (AGE) and being sentenced
in the Eleventh Circuit each had significantly different effects across the black and white
models. Thus, while there are clearly significant racial differences in terms of the
significant predictors of sentencing outcomes for firearm offenses, there are notably
fewer differences by race for these offenses than for drug offenses.
Robbery
Incarceration
Black Robbery Offenders

The results of the black robbery offender incarceration model are found in Table
C9a of Appendix C. Of the original 660 eligible cases, 74 were excluded because of
missing data. This left a total of 586 cases available for these analyses. Unfortunately,
because the bulk of the cases possessing the attribute measured received imprisonment,
several independent variables had to be omitted from these analyses—including
defendant ethnicity (HISPANIC), trial as mode of disposition (TRIAL), and all of the
Circuit variables.

Comparison of this model to the general robbery offender model reveals that two
additional variables significantly predict the odds of incarceration. Both the final
assigned criminal history category (XCRHISSR) and the total number of sentence

adjustments (ADJUSTME) positively influence the general robbery offender’s odds of
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incarceration. These factors have no influence on the black robbery offender’s
imprisonmen£ odds.

Incarceration

White Robbery Offenders

Table C10a of Appendix C presents the results of the white robbery offender
incarceration model. Of the original 1,137 eligible cases, 157 were excluded for missing
data—leaving a total c’ff 980 cases available for this analysis.

As compared to the general robbery offense model, there are virtually no
differences in terms of the legally relevant factors significantly predicting offender
incarceration between the two models. There are differences, however, in the extralegal
predictors. Specifically, while the only significant extralegal predictors of incarceration
are Circuit variables, there is substantially more variation by Circuit in the white robbery
offender model than in the general robbery offender model. Four Circuits demonstrate
significantly lower imprisonment odds than the sixth circuit in the white model while
only one demonstrates significant differences in the general model.

Sentence Length

Black Robbery Offenders
Table C9b of Appendix C presents the results of the black robbery offender

sentence length model. Because of insufficient variance, the availability of probation as a
sentencing option (PROBATIO) was omitted as an independent variable in these
analyses. However, virtually all of the legally relevant variables included in this model

were significant predictors of sentence length for black robbery offenders.
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Of particular interest, status as a female (MONSEX) as well as trial as mode of
disposition (TRIAL) increased the length of sentence meted out to black robbery
offenders. While the former effect is as expected, the latter finding is somewhat
surprising. One possible explanation for black female robbery offenders receiving longer
sentences than their male counterparts is that commission of a robbery is not gender
appropriate behavior for females. Thus, black female robbery offenders are punished
more harshly than males because violation of gender appropriate norms of behavior
merits punishment beyond what is garnered by the crime itself.

Comparing this model to the general robbery offense model of sentence length
reveals only three major differences. Both the courts’ acceptance of the PSR
(ACCPTPSR) and the enhancement of the criminal history score due to the application of
career criminal status (CAREER) while significant for the black model were not
significant for the general model. Similarly, but perhaps most importantly, the
counterintuitive gender effect uncovered for black robbery offenders is not present in the
general robbery offense model. However, because several of the variables included in
the general model are excluded in the black model, this comparison must be viewed with
caution.

Sentence Length
White Robbery Offenders

The results of the white robbery offender sentence length model are provided in
Table C10b of Appendix C. In comparison to the general robbery offense model, there
were only minimal differences in the rank order of the significant legally relevant

variables in terms of importance and no differences in terms of which variables had
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significant impact. There were, however, some differences in terms of extralegal factors.
The inverse impact of defendant educational level (EDUCCATN) uncovered in the
general robbery offense model of sentence length was not present in the white offender
model. Likewise, while significant differences by Circuit were discovered in the general
robbery offense model, there were no significant sentence length differences by Circuit
for the white robbery offender. .
Comparison of the Racial Models of Robbery

As demonstrated by Table C24d, there are no significant differences between the
black and white model coefficients faredicting incarceration for robbery offenses.
However, Table C27d indicates few but important differences between the black and
white offender models of sentence length for robbery. The influence of the number of
counts of conviction (NOCOUNTS), the defendant’s gender (MONSEX), the defendant’s
education level (EDUCCATN), and being sentenced in the Third Circuit differed
significantly across the black and white models of robbery offenses. The pattern
uncovered here in terms of significant differences between the two racial groups closely
mirrors those uncovered for firearm offenses. Again, while significant racial differences
between the sentence length models are uncovered for robbery offenses, there are

strikingly few significant differences as compared with those present in drug offense

models.
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“Other” Offenses
Incarceration
Black “Other” Qffenders

Table C7a of Appendix C provides the results of the black “other” crime offender
incarceration model. Of the 3,912 cases eligible for this model, 649 were rejected
because of missing data—Ileaving a total of 3,263 cases for this analysis.

As compared to the general “other” offender model, the black “other” offender
model exhibited some notable differences. Specifically, while none of the included
offense types were significant predictors of the incarceration of black “other crime”
offenders, being convicted of either a white-collar (WHTCOLLR) or immigration
(IMMIGRAT) offense significantly increased the imprisonment odds for the general
“other crime” offender. Additionally, neither the number of counts of conviction
(NOCOUNTS) nor the courts’ acceptance of the PSR (ACCPTPSR) had significant
impact on the black “other” offender model of incarceration. However, these factors
were significant predictors of imprisonment in the general “other” offense model.
Likewise, the total number of sentence adjustments (ADJUSTME) had a positive impact
on the odds of incarceration for black “other” offenders but no impact for the general
“other” offender.

Additionally, in terms of extralegal factors, there were other notable differences
between the two models. Defendant gender (MONSEX), the presence of a written plea
agreement in the case file (DOCPLEA), and four Circuit variables (Second, Third, Fifth,
and Eleventh) were significant predictors of incarceration in the general but not the black

model of “other” offense incarceration. Likewise, defendant ethnicity (HISPANIC) as
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well as being sentenced in the Seventh Circuit decreased an “other” offender’s odds of

imprisonment in the black but not in the general model of incarceration.

Incarceration
White “Other” Offenders _

The results of the white “other” crime offender incarceration model are presented
in Table C8a of Appendix C. Of the original 10,199 cases available for this model, 1,566
were rejected for missing data—Ileaving a total of 8,633 cases for the current analysis.

In comparison to the general “other crime” model of incarceration, there were
remarkably few differences between the white and general models. Among the legally
relevant factors, there were no differences in terms of the significant variables and only
minor differences in the rank importance of those variables. In terms of extralegal
factors, there were only three differences in the significant predictors of incarceration for
general and white “other crime” offenders. Female offenders (MONSEX) had lower
imprisonment odds in the general model than their male counterparts but there was no
such difference in the white offender model. Likewise, offenders sentenced in the Fifth
and Eleventh Circuits had lower imprisonment odds than offenders sentenced in the Sixth
Circuit for the general model but not the white model of “other crime” offenses. See
Table C26a for a tabular representation of this comparison.

Sentence Length

Black “Other” QOffenders
Table C7b of Appendix C provides the results of the black “other” crime offender

sentence length model. The sentence length model for black “other crime” offenders
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demonstrates that the most of the included legally relevant factors are significant
predictors of sentence length.

Comparison of this model to the general “other crime” offender model reveals
only three differences in the legally relevant significant predictors of sentence length.
Although being convicted of either a white-collar (WHTCOLLR) or property
(PROPERTY) offense had no impact on the sentence of the general “other crime”
offender, both increased senteﬁce duration for black “other crime” offenders. The total
number of sentence adjustments (ADJUSTME) had a positive effect on sentence duration
for the black offender model but no impact for the general offender model. There was
also moderate variation in the rank importance of these significant predictors.

There were substantially more differences between these models in terms of
significant extralegal factors. Decidedly fewer extralegal factors were significant
predictors of sentence length for the black model than for the general model. For
example, offender age (AGE) and citizenship status (USCITZE) as well as trial as mode
of disposition (TRIAL) were significant predictors of sentence length for general “other
crime” offenders but not for black “other crime” offenders. In additidn, offenders
sentenced in the Second Circuit received significantly shorter sentences as compared to
those sentenced in the Sixth Circuit for the general model but not for the black model.
Conversely, black “other crime” offenders received significantly longer sentences in the
Eighth Circuit as compared to the Sixth Circuit. There was no such positive effect for the

general “other crime” offender.
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Sentence Length
White “Other” Offenders

The results of the white “other” crime offender sentence length model are
presented in Table C8b of Appendix C. Comparison of this model to the general “other
crime” offender model reveals interesting differences. Conviction of either a property
(PROPERTY) or white-collar (WHTCOLLR) offense shortened sentences for white
“other crime” offenders but had no significant impact for the general “other crime”
offender. Converselyf’convictilon of an immigration offense IMMIGRAT) lengthened
the term of incarceration for the general but not the white offender. In addition, the
courts’ acceptance of the PSR (ACCPTPSR) shortened the sentences of the general
“other crime” offender but had no efféct for white “other crime” offenders.

In terms of extralegal factors, there were additional differences. Female offenders
(MONSEX) received significantly shorter sentences in the general model but not in the
white offender model. Likewise, offenders sentenced in the Eleventh Circuit received
significantly shorter sentences than those sentenced in the Sixth Circuit in the general
model but not in the white model. Conversely, offenders sentenced in the Ninth Circuit
received significantly shorter sentences than those sentenced in the Sixth Circuit in the
white model but not in the general model.

Racial Comparison Acrass “Other” Offense Models

As revealed by the Z coefficients presented in Tables C24e and C27D,

comparison of the race specific “other crime” models of incarceration and sentence

length reveal significant differences in the impact of predictors of the sentence outcome

for the two racial groups. In terms of incarceration, the total number of sentence
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adjustments (ADJUSTME), the final offense seriousness score (XFOLSOR), as well as
being sentenced in either the Third or Seventh Circuits manifest different effects across
the black and white models. Clearly, race interacts with several factors—a finding that
would be masked by exclusively relying on the general model. The determinants of
sentence length also exhibit racial differences. The influence of the statutory minimum
sentence (STATMIN), the total number of sentence adjustments (ADJUSTME), and the
enhancement of the offense seriousness score due to the application of career criminal
status (OFFENSEC) as well as the defendant’s gender (MONSEX) and being sentenced
in the Eighth or Ninth Circuits vary significantly between the white and black models.

Interestingly, while the “other” offense models demonstrate more significant
racial differences in coefficients than either firearms or robbery offenses, it is not the
grouping that has the most differences by race. Drug offenses demonstrate the greatest
number of significant racial differences in the predictors of sentencing outcomes.
Conclusions: Offense Partitioned Analyses
Review of Findings

The differences uncovered by comparing the race specific offense models to the
general offense models reveal differential application and usage of both legal and
extralegal factors by race and offense type in the sentencing of federal offenders. Clearly
there are interactions between race and offense type as well as three-way interactions
between race, offense type and the included legal and extralegal factors. Such
relationships are not uncovered in the general offense model or in the models partitioned

by only race or only offense type.
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In addition, these findings clearly indicate substantial differences between the
race-specific models of incarceration and sentence length for drug offenses. Overall,
whites generally appear to benefit from these differences in the drug offense models
while blacks appear to be penalized by them. Thus, these findings provide support for
hypothesis three—that black defendants will receive harsher treatment than white
defendants. In addition, they provide tacit support for hypotl;esis four—that drug
offenses will produce the bulk Jof any uncovered racial disparity.

Additionally, that the racial models for firearms and robbery offenses were quite
similar in terms of coefficients suggests that firearm offenses are not a source of the
racial disparity present in federal sentencing. Thus, the results of the firearm offense
model lend support to hypothesis four—the bulk of the existing sentence disparity by
race would be found in the drug offense models. Each of the above findings comports
with theoretical expectation.

However, an interesting paradox is introduced in examining the significant racial
differences in coefficients for the “other” offense model. Contrary to expectation, this
group of offenses occupies the middle ground in terms of number of significant
coefficient differences between racial groups. It was expected that this group,
representing Guideline offenses only, would manifest the least number of significant
differences in predictors between the two racial groups. Explanations for these
counterintuitive findings will be developed and explored more fully with the analysis and

comparison of the statute specific models.
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Patterns
Based upon the models of incarceration, one overarching pattern emerges—

extralegal factors play a much more prominent role in the imprisonment of white
offenders than black offenders. In addition, the pattern of both positive and negative
significant effects on the odds of white and black incarceration show striking differences
in the treatment of the two racial groups. First, in regard to extralegal factors, whites
generally benefit more from the consideration of extralegal factors than blacks. This is
exemplified by the degree to which significant negative effects of extralegal factors on
incarceration odds for whites greatly outnumber those for blacks. For example, nine
extralegal factors decrease the imprisonment odds for white drug offenders while only
five decrease the incarceration odds for black drug offenders.

Second, the influence of legally relevant factors, on the surface, appears to
vacillate between leniency toward whites and leniency toward blacks. Most notably, the
statutory minimum sentence (STATMIN) has a negative impact on the odds of
incarceration for black drug offenders but no effect for white drug offenders.
Conversely, the courts acceptance of the PSR (ACCPTPSR) has a beneficial impact for
whites but not for blacks in both the drug and “other” offense models. Additionally, the
total number of sentence adjustments (ADJUSTME) has an adverse impact for blacks but
not for whites in both the drug and “other” offense models. Yet, for both firearm and
robbery offenses, white offenders’ imprisonment odds are increased by the number of
counts of conviction (NOCOUNTS) or the total number of sentence adjustments

(ADJUSTME) and final criminal history category (XCRHISSR) respectively.
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Closer examination of these relationships reveals an interesting paradox. The
findings suggest that the courts must have an alternate reason, besides conviction of an
offense, to sentence white offenders to prison. Conversely, for black defendants, the
courts seem to require a reason for »not sending them to prison. In othe;r words, factors
that significantly increase imprisonment odds for whites but not for blacks are indicative
of their function as aggravating factors for whites. Similarly, factors that significantly
decrease the odds of imprisonfhent for blacks but not whites serve as mitigating factors
for blacks. For example, the negative impact of the statutory minimum on black drug
offenders’ incarceration odds suggests that the public rhetoric regarding the racial
inequality “inherent” in federal drug sentencing—specifically the Mandatory
Minimums—provides a reason for being more lenient with black drug offenders.
Likewise, higher numbers of conviction counts and sentence adjustments or more serious
criminal histories provide tﬁe courts with the additional reason needed to incarcerate
white offenders. This pattern is consistent with the racial patterns uncovered by recent
research concerning the Pennsylvania guidelines (Ulmer and Kramer, 1996). However, it
only appears to hold true for the incarceration decision and only in some offense models.

In terms of sentence length, the patterns of effect are not as straightforward. For
firearm offenses, there are very few differences in significant influences between the
racial models. Yet, it is in this model that the effect of offender age on sentence length
reverses between the white and black offender models. Conversely, in the drug offense
model, there are no directional changes in significant effects but nine factors significant

in the white offender model are not significant in the black offender model. Robbery
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offenses represent yet another pattern—with legal factors having virtually identical
effects for the black and white models but extralegal factors having vastly different
effects. Finally, in the “other” offense model the significant legal and extralegal factors
vary substantially between the two models and the sign changes in two of the significant
relationships. Clearly, there is a strong interaction between offense type and offender
race. In addition, both of these factors condition the degree of influence wielded over the
sentencing outcome by other pdentially influential factors.

Clearly, these results not only reinforce the utility of partitioning the data by
offense type but also effectively demonstrate the importance of separately modeling the
impact of race. These findings provide evidence supportive of both hypotheses three and
five. However, given that there is no differentiation between Mandatory Minimum and
Guideline offenses in the above-presented models, the support for hypothesis five is only
circumstantial. It falls to the analysis of race and statute-specific models to fully explore

hypothesis five.

STATUTE PARTITIONINGS
21 USC § 841

Incarceration

Black 21 USC § 841 Offenders
Table C11a of Appendix C provides the results of the black 21 USC § 841

offender incarceration model. Of the 2,417 cases eligible for inclusion in this model, 192
cases were excluded because of missing data. This left a total of 2,225 cases for analysis.
Comparison of this model to the general 21 USC §841 offender model reveals

several differences. While the total number of sentence adjustments (ADJUSTME) was
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the only legally relevant factor significant in only the general model, several extralegal
factors were significant predictors of incarceration for general but not black 21 USC §
841 offenders. Citizenship status (USCITIZE), the presence of a written plea agreement
in the case file (DOCPLEA), and several Circuit variables had significant impact on
incarceration odds in the general model but not in the black model. See table C22b for a

tabular representation of this comparison.
/

Incarceration
White 21 USC § 841 Offenders

The results of the white 21 USC § 841-offender incarceration model are presented
in Table C12a of Appendix C. Of the 4,050 cases available for this analysis, 392 were
rejected for missing data—Ileaving a total of 3,658 cases for testing this model.

Comparison of this model to the general 21 USC § 841 offender model revealed
few differences. While conviction of a crack cocaine (CRACK) offense significantly
decreased the general offender’s odds of imprisonment, it had no such effect for white
offenders. Likewise, the total number of sentence adjustments (ADJUSTME) increased
the general offender’s incarceration odds but had no impact on the incarceration of white
offenders. In addition, the number of dependents INUMDEPEN) decreased incarceration
odds for white 21 USC § 841 offenders but had no effect for general 21 USC § 841
defendants. Similarly, offender citizenship status (USCITIZE) and education level
(EDUCCATN) significantly decreased general offenders’ odds of imprisonment but had
no impact on the incarceration of white offenders. See table C23b for a tabular

representation of this comparison.
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Sentence Length
Black 21 USC § 841 Offenders

Table C11b of Appendix C presents the results of the black 21 USC § 841
offender sentence length model. Comparison of this model to the general 21 USC § 841
model of offender sentence length revealed several major differences. Primarily, while
drug type of conviction had no impact on the sentences of black offenders, being
convicted of heroin, methanmphetamine, or “other” drug offenses significantly affected
the sentence length of the genéral 21 USC § 841 offender. In addition, the presence of
probation as a sentencing option (PROBATIO) significantly lengthened the term of
incarceration for black 21 USC § 841 offenders but not for general 21 USC § 841
offenders. Similarly, the enhancement of the criminal history score due to the application
of career crniminal status (CAREER) significantly increased sentence duration for the
general but not the black 21 USC § 841 offender.

The differences between these models in terms of extralegal variables were even
more pronounced. Defendant gender (MONSEX), number of dependents
(NUMDEPEN)), citizenship status (USCITIZE), and educational level (EDUCCATN) all
had a negative relationship with the sentence length of the general 21 USC § 841
offender but no impact on that of the black 21 USC § 841 offender. In addition, trial as
mode of disposition (TRIAL) significantly increased sentence length for the general but

not for the black 21 USC § 841 offender. See table C25b for a tabular representation of

this comparison.
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Sentence Length
White 21 USC § 841 Offenders

The results of the white 21 USC § 841 offender sentence length model are
presented in Table C12b of Appendix C. Comparison of this model to the general 21
USC § 841 offender model indicates only one change in terms of legally relevant factors.
Being sentenced of a marijuana (MARIJUAN) offense significantly decreased sentence
length for white 21 USC § 841 offenders but had no signiﬁcﬁnt impact for the general 21
USC § 841 defendant. More diﬂ"erences were observed in comparing the significant
extralegal factors. Defendant age (AGE), trial as mode of disposition (TRIAL), and
being sentenced in the Eleventh Circuit all had a positive relationship with sentence
length for the general 21 USC § 841 offender but not for white 21 USC § 841 offenders.
Similarly, white 21 USC § 841 offenders sentenced in the Second, Third, Eighth, or
Ninth Circuits received significantly shorter sentences than those sentenced in the Sixth
Circuit but there was no such effect for the general 21 USC § 841 offender. See table
C26b for a tabular representation of this comparison.
Conclusions: 21 USC § 841 Models

There are very few differences in the significant, legally relevant predictors of
incarceration across the general and race-partitioned models. Conviction of a crack
cocaine (CRACK) offense significantly lowered the odds of incarceration for both the

general and black 21 USC § 841 offender but had no impact for white 21 USC § 841

offenders.'*® However and surprisingly, the Z test indicates that the difference between

136 There are two possible explanations for this finding. First, the negative effect for black defendants

could be a product of the Court’s attempt to circumvent the Mandatory Minimum for the group perceived to
be most affected by the crack/powder cocaine sentence disparity. This perspective also explains why there
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the crack coefficients for the white and black models were not significant. Yet,
conviction of a marijuana offense and the presenc.e ofa downwafd sentencing departure
had significantly different impact on the incarceration odds of black and white
defendants. Similarly, white 21 USC § 841 offenders sentenced in the Eighth Circuit had
significantly lower incarceration odds than black 21 USC § 841 defendants. Conversely,
the defendant’s education level (EDUCCATN) served to significantly lower black
defendant’s incarceration odds as compared to those of white defendants. This
“educational incarceration discount” for black defendants has appeared in previous
models and may be the product of the Courts rewarding blacks for conformity to societal
norms and values via education. See Table C24f for a tabular representation of these
model comparisons.

As in the incarceration models, there are few significant racial differences in the
predictors of sentence length. In terms of legally relevant factors, significant differences
in the impact of the total number of sentence adjustments (ADJUSTME), the availability
of probation as a sentencing option (PROBATIO), the enhancement of the offense

seriousness score due to the application of career criminal status (OFFENSEC), and the

is no significant impact on the odds of incarceration for whites. A second explanation entails the devaluing
of the black community as compared to the white community. The lower odds of incarceration for black 21
USC § 841 crack cocaine offenders means that black individuals who manufacture and distribute crack
cocaine are more likely to be released back into the community than those who manufacture or distribute
powder cocaine. Because the communities “served” by these defendants are likely to be black
communities (Tonry, 1995), the threat these offenders pose to black communities is not removed. Such an
effect is not present for white 21 USC § 841 offenders—meaning that white 21 USC § 841 crack offenders
have roughly equivalent imprisonment odds as white 21 USC § 841 powder cocaine offenders. Thus, the
threat that they present to the community is removed. Determining which perspective is the correct one is
beyond the scope of this research. However, each is a viable explanation of the findings.
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final offense seriousness score (XFOLSOR) were found between the black and white
models.

Most strikingly, the availability of probation as a sentencing option (PROBATIO)
lengthened the average sentence of black 21 USC § 841 defendants but had no impact on
the white 21 USC § 841 offender. This finding suggests that black 21 USC § 841
defendants who were eligible for probation but were instead imprisotied are viewed as
more threatening than similarly‘ situated white offenders—hence the need to imprison
them for significantly longer terms.

Extralegal factors also exhibit significant differences in influence between the
racial models of sentence length. Notably, defendant age (AGE) and being sentenced in
the Eleventh Circuit significantly increased sentence duration for black 21 USC § 841
defendants but had no effect for white 21 USC § 841 defendants. Likewise, being
sentenced in the Third Circuit significantly shortened the sentences of white offenders but
had no impact on those of black defendants. See Table C27f for a tabular comparison of
these models.

Clearly, differences in the use of extralegal factors in sentence length produces
sentence disparity detrimental to blacks and beneficial to whites. This is clear support for
both hypotheses four and five.

21 USC § 844
Incarceration

Black 21 USC § 844 Offenders
As mentioned in a previous chapter, 21 USC § 844 is the Mandatory Minimum

statute that covers criminal possession of a controlled substance. The results of the black
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21 USC § 844-offender incarceration model are presented in Table C13a of Appendix C.
Unfortunately, of the 205 cases eligible for this analysis thirty-nine were rejected because
of missing data, leaving only 166 cases for analysis. This number borders on being too
small for meaningful analysis—given that 200 is the ideal minimum number of cases for
analysis. Therefore these findings must be viewed with caution. In addition, there was
not enough variation in the dependent variable by several independent variables. Asa
result, the Circuit and ethnicit}; variables had to be excluded from these analyses.
Moreover, because of insufficient numbers of cases some of the drug variables also could
not be included in these analyses.

Comparison of this model to the general 21 USC § 844 offender model reveals
some notable differences. Although both were significant for the black model, neither
the number of counts of conviction (NOCOUNTS) nor the defendant’s educational level
(EDUCCATN) were significant predictors of incarceration for the general 21 USC § 844
offense model. Likewise, the offense severity score (XFOLSOR) and the number of
dependents (NUMDEPEN) were significant predictors of incarceration for general 21
USC § 844 offenders but not for black 21 USC § 844 defendants. See Table C22b for a
tabular representation of this comparison.

Incarceration

White 21 USC § 844 Offenders
Table C14a of Appendix C presents the results of the white 21 USC § 844

offender incarceration model. Of the 593 cases eligible for analysis, 261 were rejected
for missing data, leaving a total of 332 cases for this model. Comparison of this model to

the general 21 USC § 844 offense model revealed notable differences. The total number
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of sentence adjustments (ADJUSTME) and offender education level were significant
predictors of incarceration for white 21 USC § 844 offenders but had no impact for the
general 21 USC § 844 defendant. Likewise, the availability of probation as a sentencing
option (PROBATIO) and the final offense seriousness score (XFOLSOR) had significant
impact on the odds of incarceration for the general 21 USC § 844 defendant but not for
white 21 USC § 844 defendants. See Table C23b for a tabular representation of this

/

comparison.

Sentence Length
Black 21 USC § 844 Offenders

The result of the sentence length model for black 21 USC § 844 defendants is
presented in Table C13b of Appendix C. Of the independent variables included in this
model, only five were significant predictors of sentence duration for black 21 USC § 844
offenders. All of these represent legally relevant factors. In addition, this model is the
first model in which the hazard rate does not explain a significant portion of the sentence
length variance.

Comparison of this model to the general 21 USC § 844 offense model reveals
several differences in the significant predictors of sentence length. Of the legally relevant
factors, both the number of counts of conviction (NOCOUNTS) and the presence of an
upward departure (UPWARD) significantly lengthened sentence duration in the general
21 USC § 844 model but not in the black 21 USC § 844 model. Moreover, two extralegal

factors—defendant status as a Hispanic (HISPANIC) and number of dependents

(NUMDEPEN)—increased the sentence length of general 21 USC § 844 offenders but
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not of black 21 USC § 844 defendants. See Table C25b for a tabular representation of

this comparison.

Sentence Length
White 21 USC § 844 Offenders

The results of the sentence length model for white 21 USC § 844 offenders are
presented in Table C14b of Appendix C. Comparison of this model to the general 21
USC § 844 model reveals several differences in the significant predictors of sentence
length. Amongst drug types, conviction of a crack cocaine (CRACK) offense
significantly lengthened the sentences of white 21 USC § 844 offenders but had no
impact for the general 21 USC § 844 defendant. Similarly, conviction of either a
marijuana (MARIJUAN) or a methanmphetamine (METHAM) offense significantly
lengthened the term of incarceration for general 21 USC § 844 offenders but had no
effect for white 21 USC § 844 defendants.

Additionally, the final assigned criminal history category (XCRHISSR) and the
final offense seriousness score (XFOLSOR) significantly lengthened sentences in the
general 21 USC § 844 model but had no impact in the white 21 USC § 844 model.
Likewise, the enhancement of the criminal history score due to the application of career
criminal status (CAREER) increased sentence length for white 21 USC § 844 offenders
but had no impact in the general 21 USC § 844 model. In addition, the total number of
sentence adjustments (ADJUSTME) and the presence of a downward departure
(DOWNWARD) significantly shortened sentences for general 21 USC § 844 offenders

but had no effect for white 21 USC § 844 defendants. Similarly, the availability of

probation as a sentencing option (PROBATIO) significantly decreased white 21 USC §
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844 offenders’ terms of imprisonment but had no effect for the general 21 USC § 844
defendant.

There were similar differences in terms of the influence of extralegal factors on
the sentence length imposed for 21 USC § 844 offenses. Both the defendant’s number of
dependents (NUMDEPEN) and status as a Hispanic (HISPANIC) exhibited a positive
relationship with the sentence length of the general 21 USC § 844 offender but no impact
of the sentence length of white 21 USC § 844 offenders. Likewise, being sentenced in
either the Tenth or Eleventh Circuit significantly lengthened the sentences of white 21
USC § 844 offenders—as compared to those sentenced in the Sixth Circuit—but had no
significant impact for the general 21 USC § 844 offender. See Table C26b for a tabular
representation of this comparison.

Conclusions: 21 USC § 844

These findings reveal important differences in the sentencing of black and white
21 USC § 844 offenders. In regard to the models of incarceration, only two significant
differences in coefficients were apparent across black and white models. The influence
of the final criminal history category (XCRHISSR) and of the number of conviction
counts (NOCOUNTS) differed significantly between blacks and whites. Notably, the
number of counts of conviction (NOCOUNTS) increased the odds of incarceration only
for black 21 USC § 844 defendants. In addition to the differences uncovered by the Z
tests (See Table C24g for a tabular representation of this comparison) some factors were
significant in one but not the other model. Clearly, these results indicate that different

factors determine whether or not black or white 21 USC § 844 offenders will be
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incarcerated. The findings certainly suggest that the incarceration decision for drug
possession is influenced by different race-related 'contextual factérs

While both the variation and the influence of legal and extralegal factors is much
more substantial in the models of sentence length rather than the models of incarceration,
the implications of the uncovered relationships are no more clear. Conviction of a crack
cocaine offense (CRACK), serves to lengthen the term of incarceration for white 21 USC
§ 844 offenders but have no irﬁpact on the sentences of black 21 USC § 844 offenders.
Conversely, conviction of a marijuana offense (MARIJUAN), the final criminal history
category (XCRHISSR), and the final offense seriousness score (XFOLSOR) demonstrate
a positive relationship with sentence llength for black 21 USC § 844 offenders but no
impact on the sentences of white 21 USC § 844 defendants. In a similar vein, the total
number of sentence adjustments (ADJUSTME) and the presence of a downward
departure (DOWNWARD) significantly shorten the sentence length of black 21 USC §
844 offenders but have no effect on those of white 21 USC § 844 offenders. Moreover,
the Z tests (Table C27g) indicate that the above racial differences in the coefficients are
all statistically significant. Yet, no significant differences between the two racial models
are found between the coefficients of extralegal variables.

Clearly, extralegal factors play a minimal role in determining sentence length for
21 USC § 844 offenders regardless of race. Yet, there are distinct differences by race in
the relationship between legally relevant factors and sentence length. However, given the
relatively equal mix of beneficial and detrimental effects between groups, there is no

clear advantage or disadvantage for either blacks or whites in terms of sentence length.
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The results do not provide clear support for the research hypotheses. Yet, they do not
refute the hypotheses either. In addition, these findings neither support nor refute the
previously discussed proposition of the court’s needing an “additional” reason to
incarcerate whites while requiring “additional” reasons not to incarcerate blacks.
21 USC § 960 Drug Offenses

Unfortunately, for 21 USC § 960 offenses, there were only sixty-four eligible
cases for the black offender model and 135 cases available for the white defendant
model. Thus, there were insufficient cases to run any meaningful analyses for either
racial partitioning. As a result, 21 USC § 960 offenses cannot be used to test the racial
hypotheses.
Other Drug Offenses
Incarceration
Black “Other” Drug Crime Qffenders

Table C15a of Appendix C reports the results of the black “other” drug crime
offender model of incarceration. Of the 2,677 cases available for this model, 299 were
rejected because of missing data—Ileaving a total of 2,378 cases for analysis. Because of
insufficient variance, neither the measure of the availability of probation (PROBATIO)
nor that of the presence of a downward departure (DOWNWARD) is included in this
model.

Comparison of this model to the general “other” drug offense model reveals few
notable differences. Conviction of a heroin offense (HEROIN) significantly increased
the odds of incarceration for black “other” drug offense defendants but had no impact on

the general “other” drug offense model. Conversely, conviction of an “other drug” drug
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offense (OTHDRG) significantly decreased the imprisonment odds for the general but
not the black “other” drug offense defendants. Similarly, the statutory minimum sentence
(STATMIN) significantly decreased blacks imprisonment odds but not those of the
general “other” drug crime offender.

There were also differences in terms of extralegal factors. Defendant citizenship
(USCITIZE) as well as being sentenced in the First or Fourth significantly lowered the
general “other” drug offense ci;efendant’s odds of incarceration but had no impact for
black “other” drug offense defendants. See Table C22b of Appendix C for a tabular
representation of this comparison.

Incarceration
White “Other” Drug Offense Offenders

The results of the incarceration mode! for white “other” drug crime offenders are
presented in Table C16a of Appendix C. Of the 4,830 cases originally available for this
model, 481 were rejected for missing data, leaving a total of 4,349 cases for this analysis.
In terms of legally relevant factors, the results of this and the general “other” drug offense
model of incarceration are virtually identical. The one exception is that the total number
of sentence adjhstments (ADJUSTME) increased incarceration odds in the general model
but not the current model.

Extralegal factors, however, exhibited a different pattern of influence. Status as a
US citizen (USCITIZE) and being sentenced in the First Circuit decreased imprisonment
odds in the general “other” drug offense model but not in the white “other” drug offense

model. Additionally, the presence of a written plea agreement in the case file
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(DOCPLEA) increased white offenders odds of imprisonment but had no effect in the
general model. See Table C23b for a tabular representation of this comparison.
Sentence Length

Black “Other” Drug Crime Qffenders

Table C15b of Appendix C presents the results of the sentence length model for
black “other” drug crime offenders. Comparison of this model to the general “other”
drug crime offense mc';ﬂel revealed minor differences in terms of legally relevant
variables. Conviction of a heroin offense (HEROIN) and the availability of probation as
a sentencing option (PROBATIO) had no impact in the general model but significantly
lengthened sentence duration in the black model. Additionally, the number of counts of
conviction (NOCOUNTS) and the presence of an upward departure (UPWARD)
significantly lengthened incarceration terms in the general but not the black offender
model of “other” drug crimes.

There were also differences between the two models in terms of significant
extralegal factors. Status as a US citizen (USCITIZE) as well as being sentenced in the
Third Circuit significantly shortened sentences for general but not for black “other” drug
crime offenders. Likewise, being sentenced in either the Fifth or the Ninth Circuits
increased sentence duration as compared to being sentenced in the Sixth Circuit for the

general but not for black offenders. See Table C25b for a tabular representation of this

comparison.
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Sentence Length
White “Other” Drug Crime Offenders

Table C16b of Appendix C presents the results of the sentence length model for
white “other” drug crime offenders. Comparison of this model to the general “other”
drug crime model revealed few differences in terms of legally relevant factors. While
conviction of either a marijuana (MARIJUAN) or an “other drug” offense significantly
shortened sentence length for white offenders, these factors had no impact on sentence
length for the general “other” drug crime offender. Additionally, the presence of a
criminal history (CRIMHIST) significantly lengthened the sentences of white offenders
but had no impact for the general “other” drug crime defendant. Similarly, the Courts’
acceptance of the PSR (ACCPTPSR) significantly lengthened sentences for the general
“other” drug crime offender but had no effect for white “other” drug crime defendants.

The differences between these two models in terms of extralegal factors were
somewhat more striking. The defendant’s age (AGE) had a positive relationship with the
sentence length of white “other” drug crime offenders but had no impact on the sentences
of general “other” drug crime defendants. Conversely, the number of defendant’s
dependents (NUMDEPEN) had a positive relationship with the sentence length of general
“other” drug crime defendants but no relationship with the sentences of white “other”
drug crime offenders. In addition, defendant status as a US citizen (USCITIZE) and the
presence of a written plea agreement in the case file (DOCPLEA) decreased the sentence
length of the general “other” drug crime offender but not that of white “other” drug crime
defendants. Finally, there was moderate variation in the impact of Circuit of sentencing

between the two models. See Table C26b for a tabular representation of this comparison.
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Conclusions: Other Drug Crimes
The patterns revealed by these analyses are complex and difficult to interpret. For

incarceration, again, the significant predictors vary by race. Interms of signiﬁcant
differences between the coefficients of the two models, however, conviction or a
marijuana offense (MARIJUAN) and the total number of sentence adjustments
(ADJUSTME) were the only two factors whose effects differed. Specifically, the total
number of sentence adjustmeﬂts (ADJUSTME) while having no impact for white “other”
drug crime offenders significantly increased black “other” drug crime defendants’
incarceration odds.

The differences apparent in the racial models of “other” drug crime sentence
length are much more dramatic. Conviction of a heroin offense (HEROIN) significantly
increased the sentence length of black “other” drug crime offenders while having no
impact for white offenders. Clearly, drug type involved plays a differential role in the
sentencing of black and white drug offenders.

Examination of the other legally relevant factors indicates that the Courts’
acceptance of the PSR (ACCPTPSR) and the availability of probation as a sentencing
option (PROBATIO) significantly increased sentence duration for black but not white
“other” drug crime offenders. This finding may be indicative of increased use and
acceptance of relevant conduct in “other” drug crime cases with black defendants.
However, exploration of this proposition is beyond the scope of these analyses. In
addition, the Z tests for equality of coefficients (Table C27h) indicate that the influence

of the final criminal history category (XCRHISSR), the statutory minimum sentence
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(STATMIN), the total number of sentence adjustments, and the final offense seriousness
score (XFOLSOR) all have significantly different effects for whites than for blacks.

In terms of extralegal factors, defendant age (AGE) significantly lengthened
sentences for white “other” drug crime offenders but not for their black counterparts.
Likewise, the total number of dependents (NUMDEPEN) significantly lengthened the
incarceration term for black but not white “other” drug crime defendants. These findings
are both indicative of indirect léniency toward whites. Whites are penalized more harshly
as they age while young and old black offenders are treated roughly the same for “other”
drug crimes. In addition, blacks with more dependents NUMDEPEN) receive longer
prison sentences than similarly situated whites. This, as previously discussed, may be
indicative of reverse familial paternalism in the sense that black parents convicted of
“other” drug crimes are seen as no longer suitable to care for their children while whites
convicted of “other” drug crimes do not suffer such stigma.

Yet, leniency is not reserved for whites in this model. The presence of a written
plea agreement in the case file (DOCPLEA) significantly shortens the sentence length of
black “other” drug crime offenders but has no impact on the sentence duration of white
“other” drug crimes defendants. This finding may be indicative of differential use of
acceptance of responsibility departures for whites and blacks. Of final note, the variation
in Circuit influence on length of incarceration is clearly beneficial to whites—given that
being sentenced in the Eleventh Circuit significantly lengthens the sentences of blacks

but not whites.
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18 USC § 924 Firearm Offenses
There were only 179 total white 18 USC § 924-offender cases eligible for these

analyses. Unfortunately, this is insufficient for meaningful analysis—particularly since
fifty-three of these cases would be excluded for missing data. Thus, the white offender
18 USC § 924 models could not be estimated. In addition, because of insufficient
variance in the variable measuring incarceration, the black 18 USC § 924 imprisonment
model also could not be estimated. In addition and as a result of this, the ﬁazard rate for
the black 18 USC § 924 sentence length model could not be calculated. Finally, although
there were 221 cases initially eligible for the black 18 USC § 924 sentence length model,
sixty-six of these cases were excluded for missing data—Ileaving only a total of 155 cases
available for the actual analyses. Again, this is too few for meaningful interpretation.
Thus, no analyses of the USC § 924 incarceration or sentence length are presented here.
“Other” Firearm Offenses
Incarceration
Black “Other” Firearm Offenders

The results of the black “other” firearm crime offender model of incarceration are
presented in Table C18b of Appendix C. Of the 1,029 cases originally eligible for this
model, 121 were rejected for missing data. This left a total of 908 cases available for
these analyses. Comparison of this model to the general “other” firearm offense model
reveals some notable differences. While all of the factors that significantly predicted
incarceration for the black model were also significant in the general model, not all of the
predictors significant in the general model were significant in the black offender model.
In the general “other” firearm offense model, the number of conviction counts

(NOCOUNTS) had a positive relationship with the odds of incarceration. Similarly, the
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number of defendant’s dependents NUMDEPEN) and status as a US citizen significantly
decreased imprisonment odds for the general but not for black “other” firearm offense
defendants. See Table C22c for a tabular representation of this comparison.
Incarceration
White “Other” Firearm Offenders

Table C19a of Appendix C presents the results of the white “other” firearm crime
offender model of incarceration. Of the original 1,673 cases eligible for this model, 267

were excluded because of missing data—Ileaving a total of 1,406 cases available for

analysis. Comparison of this model to the general “other” firearm offense model

‘revealed three differences in terms of significant predictors. The presence of a criminal

history (CRIMHIST) significantly increased the incarceration odds of white but not
general “other” firearm offense defendants. Likewise, the defendant’s educational level
(EDUCCATN) had an inverse relationship with the odds of imprisonment for white
“other” firearm offense defendants but not for general “other” firearm offense
defendants. Finally, the number of defendant’s dependents significantly decreased
imprisonment odds for the general but not for white “other” firearm offense defendants.
See Table C23c for a tabular representation of this comparison.
Sentence Length
Black “Other” Firearm Offenders

The results of this model are presented in Table C18b of Appendix C.
Comparison of this model to the general “other” firearm offense model revealed no
differences in terms of the legally relevant significant predictors of sentence length.

Similarly, there was only one difference in the extralegal factors that significantly
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predicted sentence length between the two models. Status as a US citizen (USCITIZE)
significantly shortened sentence length in the general but not the black model of “other”
firearm offenses. See Table C25¢ for a tabular representation of this comparison.
Sentence Length
White “Other” Firearm Offenders

The results of the white “other” firearm offense model are presented in Table
C19b of Appendix C. ;Comparison of this model to the general “other” firearm offense
model revealed only one difference in the legally relevant predictors of sentence length
for the “other” firearm offense models. Number of conviction counts (NOCOUNTYS)
significantly lengthened sentences in the general but not in the white model of “other”
firearm offenses. There were more differences between the models in terms of extralegal
factors. Defendant age (AGE) significantly lengthened sentences for white “other”
firearm offense defendants but had no impact on for general “other” firearm offense
offenders. Likewise, status as a US citizen (USCITIZE) and being sentenced in the
Eleventh Circuit significantly predicted sentence length in the general but not the white
“other” firearm offense model. See Table C26¢ for a tabular representation of this
comparison.
Conclusions: “Other” Firearm Offenses

Based upon the above findings, there appears to be little preferential treatment of
whites in terms of incarceration. In fact, there are very few differences between the racial
models of “other” firearm offenses. For example, no significant factors demonstrate
significant differences between the coefficients of the black and white models in the

incarceration of “other” firearm offense defendants (See Table C24i). There were also
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few differences between the racial models of sentence length. In terms of legally relevant
factors, the statutory minimum sentences (STATMIN), the total number of sentence
adjustments (ADJUSTME), the presence of a downward sentencing departure
(DOWNWARD) and the availability of probation as a sentencing option (PROBATIO)
each had significantly different effects for white and black defendants. Defendant age
also (AGE) had .a positive relationship with the sentence length of white defendants but
no influence over that of blacks.

Overall, in terms of conclusions, the findings are mixed. The differences between
the incarceration models were negligible. This finding is supportive of both hypotheses
four and five. However, the differences in the sentence length models somewhat refute
these hypotheses.

18 USC § 2113 Offenses
Incarceration
Black 18 USC § 2113 Offenders

Table C20a of Appendix C reports the results of the black 18 USC § 2113 model
of incarceration. Because of insufficient variance on the dependent variable with the
Circuit variables as well as the variables capturing defendant citizenship status
(USCITIZE) and ethnicity (HISPANIC), the presence of a downward sentencing
departure (DOWNWARD), the courts’ acceptance of the PSR (ACCPTPSR) and the
availability of probation as a sentencing option (PROBATIO), these variables were
excluded from this analysis. This issue was also a problem with number of counts of
conviction (NOCOUNTS) and the final assigned criminal history category (XCRHISSR).

Therefore, these variables were also excluded. Of the 579 cases originally eligible for
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these analyses, sixty-three were excluded for missing data—leaving a total of 516 cases
for analysis.

Comparison of this model to the general 18 USC § 2113 offender model revealed
few differences. However, because of the necessary exclusion of some variables, this
comparison is not as meaningful as previous comparisons. Still, two differences between
the models are worthy of note. Both the enhancement of the criminal history score due to
the application of career crimihal status (CAREER) and the offender’s educational level
(EDUCCAT) had a negative relationship with the imprisonment odds of black but not
general 18 USC § 2113 offenders. See Table C26;j for a tabular representation of this
comparison.

Incarceration
White 18 USC § 2113 Offenders

The results of this model are found in Table C 21a of Appendix C. Of the original
1,035 cases available for this model, 149 were excluded for missing data. This left a total
of 886 for the current analysis. In addition, due to either insufficient variance or severe
multicollinearity problems several variables were excluded from this model. These were
the availability of probation as a sentencing option (PROBATIO), defendant citizenship
status (USCITIZE), and defendant ethnicity (HISPANIC). Moreover, none of the cases
available for this analysis were sentenced in the DC Circuit—therefore the variable
measuring this attribute was also excluded from these analyses.

Comparison of this model to the general 18 USC § 2113 offense model must be
viewed with caution. Several variables were excluded from one of the two models. For

example, the Circuit variables were excluded from the general model because of
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problems with collinearity yet they exhibited no such problems in the white 18 USC §
2113 offender model and, therefore, were includéd. Yet, despité these difficulties, there
were no differences in terms of the commonly included significant variables. See Table
C26j for a tabular presentation of these comparisons.
Sentence Length
Black 18 USC § 2113 Offenders

Table C20b of Appendix C provides the findings of the sentence length model for
black 18 USC § 2113 offenders. Comparison of this model to the general 18 USC § 2113
offense model reveals only two differences in terms of significant predictors of sentence
length and only minimal differences in the rank importance of these variables.
Enhancement of the criminal history score due to the application of career criminal status
(CAREER) increased the sentence duration of black 18 USC § 2113 offenders but had no
effect in the general model. Similarly, being sentenced in the Third Circuit decreased
black offenders’ sentences but had no effect for general 18 USC § 2113 offenders. See
Table C27j for a tabular representation of this comparison.
Sentence Length
White 18 USC § 2113 Offenders

The results of the white 18 USC § 2113 offender model of sentence length are
found in Table C21b of Appendix C. Comparison of this model to the general 18 USC §
2113 offense model revealed no differences in terms of the included legally relevant
factors. However, in regard to extralegal influences, despite being significant in the

general model, neither defendant education level (EDUCCATN) nor being sentenced in

the Fifth Circuit was significant in the white 18 USC § 2113 offender model.
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18 USC § 2113: Conclusions
The most striking pattern of the model comparisons is their similarity. While

there is mild variation in the significant predictors of incarceration and sentence length
across the racial and general models, overall the results are strikingly simi]ar. This
pattern does not comport with the expectation that Mandatory Minimum offenses would
demonstrate greater racial disparity in sentencing outcomes than non-Mandatory
Minimum offenses. Rather, it -‘suggests that Mandatory Minimums actually reduce racial
disparity for robbery offenses. These findings, however, do comport with the expectation
that sentence disparity by race would be more prevalent in drug-related offenses and

statutes than for other offense-related statutes.

CONCLUSIONS: COMPARISON OF RACIALLY PARTITIONED MODELS

Race and General Offense Models

To review, the significant predictors of both incarceration and sentence length
varied significantly between the full, black, and white general offense models. These
differences indicate that race interacts with other factors to influence sentence
outcomes—a finding that would have remained undiscovered if the data had not been
partitioned and analyzed by race. For example, there appears to be an interaction
between race and ethnicity that is masked when black and white offenders’ sentence
outcomes are modeled together. Similarly, number of dependents decreased sentence

length for whites but had no effect for blacks
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In addition, the findings suggest modest support for hypothesis three—that blacks
will be senteniced more harshly than whites—because many of the differences between
the black and white models benefit whites in terms of sentence outcome. For example,
offense type influenced white offenders’ odds of imprisonment but did not significantly
effect black offenders’ incarceration odds. This translates to all offense types having
equivalent impact on incarceration for blacks but differential impact on incarceration for
whites.

Race and Offense-Specific Models

The findings of the race and offense specific models also provide a modicum of
support for hypothesis three (blacks will be sentenced more harshly than whites) as well
as hypothesis five (that drug crimes will demonstrate greater levels of racial influence on
sentence outcomes). Black and white offenders again differed from one another and from
the general offense-specific models in terms of the significant predictors of incarceration
and sentence length. In addition and mirroring the findings of the previous chapter, the
model for drug offenses identified the most sentence determinants followed by that of
“other” offenses. The models for robbery and firearm offenses had the fewest predictors
of sentencing outcomes.

In terms of incarceration, one consistent pattern of differential race effects
emerged: extralegal factors play a more prominent role in the imprisonment decision for
white offenders than for black offenders. In addition, the majority of these influences
benefited whites in the imprisonment decision. Conversely, with a few exceptions, the

significant extralegal factors generally penalized blacks.
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A second pattern emerged for the legally relevant factors in the offense specific
models of incarceration. The results suggest that legally relevant factors are used
differently in determining imprisonment for white and black defendants. Specifically, it
appears that the courts require an additional reason—beyond offense conviction—to
imprison whites, while at the same time, requiring an additional nof fo imprison blacks.
In other words, for whites to be incarcerated, there must be some aggravating factor
while for blacks not to be impfisoned some mitigating factor must be present. However,
this pattern is stronger in some offense models than others—indicating a degree of
context dependence.

In terms of sentence length, however, there was no such clear pattern of racial
effect from one offense model to another. Rather, each set of offense type models
demonstrated unique racial patterns—clearly indicating that the influence of race is
highly dependent upon offense type. Moreover, the influence of other included factors
depended heavily on both race and offense type—further suggesting that these influences
are highly context dependent. Of final note, the differences in patterns between the
incarceration and sentence length models demonstrates and reiterates the importance of
modeling the two decisions separately.

Race and Statute-Specific Models

The race and statute specific models further reveal contextual differences in the
determinants of sentence outcomes. The race and drug offense statute models
particularly illustrate this point. Comparison of the incarceration and sentence length

models of the race and statute-specific partitionings reveals a pattern similar to that
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uncovered by the previous models. In terms of incarceration, both legal and extralegal
factors have the most influence for 21 USC § 841 offenders—regardless of race. In other
words, more factors are involved in the decision to incarcerate manufacturers and
distributors of drugs than other types of drug offenders. “Other” drug offenses have the
second highest number of significant factors—extralegal or otherwise—and 21 USC §
844 offenses (possession) have the least number of factors involved in the decision to
incarcerate.

The sentence length models of the drug statutes demonstrate a somewhat different
pattern. 21 USC § 841 offenses and “other” drug offenses switch positions in terms of
the number of factors that have influence in determining sentence length. Yet again,
possession cases (21 USC § 844) have the least number of factors involved in the
decision process.

These findings are perplexing. They suggest that more factors determine
incarceration for a specific Mandatory Minimum offense than for Guideline drug offenses
(as represented by “other” drug offenses). Yet, they also suggest that Guideline drug
offenses have more factors that determine sentence length than the two Mandatory
Minimum drug statutes examined. While the first finding comports with hypotheses the
second does not. This suggests that the determinants of sentence outcome are more
complex than originally postulated and that more is operating in the determination of
sentence than simply statute and the factors measured. In other words, the influence of

additional factors—including race—is dependent upon the context of the specific statute

involved.
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In terms of racial differences between the drug statute models, none are more
striking than the differences uncovered in the 21 USC § 841 (manufacture and
distribution) models—both in terms of incarceration and sentence length. While the
legally relevant factors involved were virtually identical across racial models, there were
striking differences in terms of the influence of extralegal factors. Substantially more
extralegal factors were significant determinates of both incarceration and sentence length
for whites than for blacks. In éddition, the effect of the overwhelming majority of those
extralegal factors was to benefit whites—either in terms of not being incarcerated or of
receiving shorter sentences because of those specific factors. Such clear-cut disparity
between blacks and whites is not present in the other drug statute models (possession and
“other” offenses). Thus, it is unambiguous that 21 USC § 841 cases—more than any
other type of drug cases examined—produce racially disparate sentences.

Yet, other notable findings emerge from the comparison of the statute and race-
specific drug models of incarceration and sentence length. Among the different drug
models investigated, conviction of a crack cocaine offense was significant only for the
sentence length model of “other” drug offenses. In addition, this was significant for both
the black and white offender models, increasing the sentences of both types of offenders.
This finding, coupled with the findings outlined in the previous paragraph suggest that
not only do the Mandatory Minimums not produce disparate sentences for crack cocaine
offenses but that the Guidelines are the actual source.

Moreover, popular rhetoric suggests that it is the possession cases that produce

the bulk of the racial and crack/powder cocaine sentence disparity. Yet, these findings
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indicate that the possession cases (21 USC § 844) have the fewest significant extralegal
differences between racial models—both in terms of incarceration and sentence length.
In addition, conviction of crack cocaine possession does not have a significant influence
over either imprisonment or sentence duration.

Unfortunately, because only half of the proposed analyses could actually be
modeled, the findings of the robbery and firearms offense models are of limited utility in
drawing conclusions. Howevér, based upon the available information and data, two
conclusions are supported. First, both the incarceration and sentence length models for
robbery and firearm offenses demonstrate very little influence—as compared to 21 USC
§ 841 offenses—in terms of extralegai factors. This is tacit support of hypothesis five.

Second, there is weak support for hypothesis four in these results. Simply, the
partition representing Guideline cases for firearms reveals a minimal role of extralegal
factors as well few differences between the racial models—in terms of either
incarceration or sentence length. Contrast this with the results of the 18 USC § 2113
model of sentence length. Here, several more extralegal factors are significant predictors
of the sentence duration of black defendants than white defendants. This supports the
hypothesis that racial differences will be more prevalent under Mandatory Minimum
statutes than Guideline statutes. However, as previously mentioned, this support is only
weak given that analysis of the full battery of models was not possible.

Conclusions
The above findings indicate several differences in the sentence determinants for

black and white offenders. Yet, the degree of this variation is unstable, differing
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substantially by both offense type and the specific statute examined. Each battery of
compared models exhibited different racial patterns from one another that, as a whole, are
not easily interpretable.

The results are clearly mixed in terms of how well they support hypotheses three,
four, and five. The general offense model supports hypothesis three while the offense
and statute specific models provide only partial support. Similarly, both the general and
offense specific models provide tacit support hypothesis five while the statute specific
models give only mixed support. Hypothesis four, which is tested only by the statute
specific models, is partially supported and partially refuted by the above analyses. While
the findings of the 21 USC § 841 models support the contention that the Mandatory
Minimums for drug offenses will show greater extralegal influence over sentence
outcomes than Guideline offenses, the 21 USC § 844 and “other” drug offense models do
not.

Despite these mixed outcomes, one clear conclusion emerges. Racial differences
in sentencing outcomes are highly context dependent. As demonstrated by the above
analyses, the offense type and the specific statute both interact with race to influence both
sentence outcome as well as the additional determinants of sentences. Such complexity
of relationships between different exogenous factors suggests that context not only
influences sentencing outcome directly but also influences it indirectly by determining

which other exogenous factors will impact the sentencing decision.
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CHAPTER EIGHT:
THE NINTH CIRCUIT

Background
The models discussed in the previous two chapters demonstrate the importance of

disaggregating analyses by both offense type and statute as well as by offender race.
Specifically, as revealed by Chapter Six, the drawing of conclusions about the Guidelines
and Mandatory Minimums requires partitioning by statute. Such partitional analysis
reveals that different factors determine incarceration and sentence length for the five most
commonly used Mandatory Minimum statutes. Most notably, extralegal factors play a
prominent role for some statutes but a negligible role for others. This finding clearly
demonstrates the need to partition by specific offenses and statutes in order to
meaningfully evaluate sentencing—either under federal or state systems.

The findings of Chapter Seven indicate the importance of further partitioning
models by defendant race when the research question involves the identification of
existing racial disparity and/or isolation of the sources of such disparity. The results
clearly demonstrate how merely employing dummy variables as controls for race is
insufficient in identifying differences in the significant predictors of either incarceration
or sentence length across racial groups. In particular, the effect of some of the extralegal
variables was conditioned by race for some statutes but not others. Moreover, the race-
specific analyses uncovered differences in the significant predictors of incarceration and
sentence length that were completely masked by the use of dummy variables measuring
race. Again, the influence of the influential factors varied by both offense type and

specific statute—in addition to varying by race. This suggests that the predictors of

This document is a research reBort submitted to the U.S. Department of Justice. This report

has not been published by the

epartment. Opinions or points of view expressed are those

of the author(s) and do not necessarily reflect the official position or policies of the U.S.

Department of Justice.



310

sentencing outcomes as well as the influence of defendant race on sentencing are highly
context dependent.

This chapter follows in a similar vein to Chapter Seven. Here, the data are again
partitioned by statute. However, first Circuit partitions the data —with the analyses
modeling the sentencing outcomes for offenders sentenced only in the Ninth Circuit.

This analysis will serve to uncover whether there is intra-Circuit variation in the
sentencing of the previously iﬁvestigated offense types and specific statutes. Moreover, it
will indicate whether current means of controlling for interjurisdictional variation (use of
Circuit dummy variables) actually masks interjurisdictional differences in sentences.

This line of research is of paramount importance to the current investigation.
Simply, the conclusions of the previous two chapters may not be equally applicable to
each of the Circuits. Investigation of Ninth Circuit models and comparison of those
models to the results of the multi-Circuit models will give some indication of the
generalizability of the multi-Circuit findings to specific Circuits. As indicated in Chapter
Five, there are expected to be notable differences between the general and Circuit-
specific models. This is due, in part, to inter-Circuit differentiation in demographics,
economics, and political climate. In addition, differences are expected because of the fact
that the sentencing decision is made at the District rather than the Circuit level. This is
expected to produce intra-Circuit sentence variation that would also confound the
applicability of multi-Circuit model findings to specific Circuits.

The following analyses use generally the same independent variables as the

previous analyses. The main exception is use of a Circuit variable. Since all of the cases
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examined below are from the Ninth Circuit, inclusion of dummy variables capturing the
Circuit of sentencing is unnecessary. Instead, a series of dummy variables capturing the
District of sentencing is used as a control for jurisdiction. Here, unless explicitly stated

otherwise, the reference category for Districts is the Eastern California District.

Unfortunately, because of insufficient sample size, only two of the intended
statute-specific models could be estimated both for incarceration and sentence length.'*’
As a result, comparisons of the Ninth and multi-Circuit statute-specific models are
limited. Only the models for 21 USC § 841 and “other” drug offenses could be analyzed
and compared. Therefore, these models will be the only statute specific models for the
Ninth Circuit discussed.

As in the previous two chapters, each of the reported models significantly
improves prediction of the dependent variable over the intercept alone according to either
the Chi-Square or the F Test. Also, unless explicitly stated otherwise, multicollinearity
was not a problem in any of the following models. Finally, unless explicitly stated
otherwise, inclusion of the hazard rate significantly improved prediction of sentence

length in each of the models.

7 Once missing data cases were excluded, only seventy cases were left for analysis of Ninth Circuit 21
USC § 844 offender sentences. Additionally, there were only sixty-five total cases originally eligible for

the Ninth Circuit 18 USC § 960-offender models. Only thirty-five cases were eligible for analysis of the 18
USC § 924 firecarm offense statute and Ninth Circuit partitioning. Once cases with missing data were
excluded. only 142 cases remained eligible for the “other” firearm offense analysis. There were only
thirty-1wo cases originally eligible for inclusion in the “other” robbery offense models.

Additionally, because of insufficient variance in this partitioning concerning whether or not the
defendant was imprisoned, the incarceration decision could not be modeled for 18 USC § 2113 robbery
offenscs. In addition and as a result, a hazard rate could not be calculated for inclusion in the sentence
length model. Thus, only the sentence length model without the hazard rate could be analyzed. The results
of this analysis are presented in Table G8 of Appendix G.
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THE FULL MODEL

Incarceration . .
The results of the Ninth Circuit general offense model of incarceration are

presented in Table D1a of Appendix D. Of the 6,830 cases eligible for inclusion in this
model, 2,224 were rejected because of missing data. This left a total of 4,606 cases for
the current anaiysis. Several of the legally relevant variables included had a significant
— effect on incarceration in the Ninth Circuit. Final criminal history category
(XCRHISSR), the total number of sentence adjustments (ADJUSTME), and the final
offense level (XFOLSOR) increased the odds of imprisonment. The presence of a
downward sentence departure (DOWNW ARD), probation as a sentencing option
(PROBATIO), and the statutory minimum sentence as identified by the probation officer
(STATMIN) decreased an offender’s odds of incarceration. Finally, defendants guilty of
violent (VI()LENT), white-collar (WHTCLLR) and immigration (IMMIGRAT) offenses
were more likely to be imprisoned than those convicted of drug offenses (DRUG).
Several extralegal factors also significantly affected the incarceration decision.
Female offenders (MONSEX) and US citizens (USCITIZE) were less likely to be
incarcerated in the Ninth Circuit than male offenders or non-citizens. In addition,
offender education levels (EDUCCATN) on an inverse effect on the odds of
imprisonment. Finally, offenders sentenced in the both the Eastern Washington
(WASHEAST) and the Hawaii/Guam (HAWETAL) Districts had higher odds of
imprisonment than those sentenced in the Eastern California District while those

sentenced in the Arizona (ARIZONA) district had lower incarceration odds.
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Comparison of the Ninth Circuit general offense incarceration model to that of all
Circuits reveals a number of differences. While ail of the factors‘that demonstrated a
significant impact on incarceration in the Ninth Circuit model were also significant in the
multi-Circuit model, some variables were significant only in the multi-Circuit model.
The number of counts of conviction (NOCOUNTS) and trial as mode of disposition
(TRIAL) exhibited a positive effect on a defendant’s incarceration odds in the multi-
Circuit model but not in the Ninth Circuit model. Likewise, the Court’s acceptance of the
PSR (ACCPTPSR) and the enhancement of the offense seriousness score due to the
application of career criminal status (OFFENSEC) significantly decreased offender odds
of incarceration in the multi-Circuit but not in the Ninth Circuit model. See Table D9a
for a tabular representation of this comparison.

In addition to these differences, this model demonstrates that the odds of
incarceration for general offenders are not identical across the Districts that comprise the
Ninth Circuit. Offenders sentenced in three of the ten Districts have higher incarceration
odds than those sentenced in the Eastern California District. This effectively
demonstrates that intra-Circuit variation exists in terms of incarceration. Thus,
sentencing District is an important factor to use in controlling for locational variation.
Sentence Length

Table D1b of Appendix D presents the results of the Ninth Circuit, general
offender sentence length model. Several legally relevant factors were significant
predictors of the sentence lengths of Ninth Circuit general offenders. Final assigned

criminal history score (XCRHISSR), the statutory minimum sentence (STATMIN), the
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number of counts of conviction (NOCOUNTS), the total number of sentence adjustments
(ADJUSTME), and the final offense seriousness score (XFOLSOR) all had a positive
impact on sentence length. Similarly, the presence of an upward sentence departure
(UPWARD) and the availability of probation as a sentencing option (PROBATIO)
increased sentence duration for Ninth Circuit general offenders. In addition, the presence
of a downward sentence departure (DOWNWARD) decreased sentence length.

In comparison to the légally relevant factors, few extralegal factors were
significant predictors of sentence length in the Ninth Circuit. Females and US citizens
(MONSEX and USCITIZE) received significantly shorter sentences than similarly
situated males or non-citizens. Likewise, offender education level (EDUCCATN) had an
inverse relationship with sentence duration. Finally, trial as mode of disposition (TRIAL)
significantly lengthened the sentence of the average general offender in the Ninth Circuit.
Surprisingly, there were no significant inter-District differences in terms of sentence
length.

Comparison of this model to the multi-Circuit model reveals very few differences.
The presence of a criminal history (CRIMHIST) and the Court’s acceptance of the PSR
(ACCPTPSR) significantly lengthened sentences in the multi-Circuit model but not in the
Ninth Circuit. In addition, and perhaps more importantly, black defendants (BLACK)
received significantly longer sentences than white defendants in the multi-Circuit model
did. However, there were no such racial differences in sentencing outcomes for the Ninth
Circuit model. Of final interest, it is important to note that the multi-Circuit model

indicated that there were no significant differences between sentences meted out in the
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Ninth Circuit and those given in the Sixth Circuit. Yet, as the above discussion
demonstrates; the significant predictors of sentence length are not identical across the
Ninth and multi-Circuit models. See Table D10a for a tabular representation of this
comparison.

Conclusions

Based upon the above comparisons, it is apparent that intra-Circuit sentence
variation exists. In addition, these analyses provide tacit evidence of inter-Circuit
variation. Although they only demonstrate differences between the Ninth and the multi-
Circuit models, this finding implies that there will be additional differences between
other Circuits as well considering that the multi-Circuit model represents a composite of
all of the Circuits combined.

The above findings are not surprising when one considers that sentencing occurs
at the District rather than the Circuit level. Differences exist for both incarceration and
sentence length but are most prominent in the imprisonment decision. Notably fewer
legally relevant factors are significant predictors of imprisonment in the Ninth Circuit
general offense model than in the multi-Circuit general offense model while the influence
of extralegal factors is roughly comparable. In addition, the sentence length models are
roughly equivalent. The implications of these findings are unclear. However, the
question remains whether or not different offense types manifest different District
variations in sentence. More specifically, do the inter- and intra-Circuit variations change

the conclusions that can be drawn regarding offense and statute specific analyses?
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OFFENSE PARTITIONING
Drug Offenses
Incarceration

The results of the Ninth Circuit drug offender model of incarceration are
presented in Table D2a of Appendix D. Because virtually all offenders sentenced in the
Eastern Washington District (WASHEAST) or receiving enhancement of the offense
seriousness score due to the application of career criminal status (OFFENSEC) received
imprisonment, the variables cépturing these attributes were excluded from these analyses.
Of the 2,896 cases eligible for this model, 823 were rejected for missing data—leaving a
total of 2,073 cases available for analysis. Several legally relevant factors exhibited a
significant influence over the incarceration decision. Final assigned criminal history
category (XCRHISSR) and final offense level (XFOLSOR) had a positive influence on
the defendant’s odds of incarceration. Likewise, the presence of a downward departure
(DOWNWARD) and the availability of probation as a sentencing option (PROBATIO)
have an inverse impact on offender imprisonment. However, there were no differences in
incarceration odds by type of drug involved in the conviction offense.

Extralegal factors also influenced the incarceration decision. Female offenders
(MONSEX) and US citizens (USCITIZE) were less likely to be imprisoned than male
offenders or non-citizens. Finally, offenders sentenced in the Arizona, and Nevada
Districts were less likely to be imprisoned than those sentenced in the Eastern California
District.

Comparison of this model to the multi-Circuit drug offender model revealed few

differences. The statutory minimum sentence (STATMIN), the offender’s education
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level (EDUCCATN), and the presence of a written plea agreement in the case file
(DOCPLEA) significantly predicted the odds of incarceration in the multi-Circuit model
but not in the Ninth Circuit. Of additional interest, two Districts exhibited significantly
lower odds of incarceration than the Eastern California District—clearly indicating intra-
Circuit sentence variation that is masked in the multi-Circuit model. See Table Db for a
tabular representation of this comparison.
Sentence Length

Table D2b of Appendix D presents the results of the Ninth Circuit sentence length
model for drug offenses. Several legally relevant factors were significant predictors of
sentence duration for drug offenders sentenced in the Ninth Circuit. The final assigned
criminal history category (XCRHISSR), the statutory minimum sentence (STATMIN),
the number of conviction counts INOCOUNTS), the total number of sentence
adjustments (ADJUSTME), and the final offense seriousness score (XFOLSOR)
demonstrated a positive relationship with the sentence length of Ninth Circuit drug
offenders. Similarly, the presence of an upward sentencing departure (UPWARD) and
the enhancement of the criminal history score due to the application of career criminal
status (CAREER) lengthened sentences. In addition, the presence of a downward
sentencing departure (DOWNWARD) and the availability of probation as a sentencing
option (PROBATIO) shortened sentence length for Ninth Circuit drug offenders.

Several extralegal factors also predicted sentence duration for drug offenders in
the Ninth Circuit. Females and US citizens (MONSEX and USCITIZE) convicted of

drug offenses in the Ninth Circuit received shorter sentences than their male or non-
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citizen counterparts. Conversely, Black and Hispanic (BLACK and HISPANIC) drug
defendants as well as those who went to trial (TRIAL) received longer sentences than
white or non-Hispanic defendants or those who did not go to trial. Finally, defendant age
(AGE) demonstrated a positive relationship with length of sentence for Ninth Circuit
drug offenders. In addition, substantial intra-Circuit variation was uncovered in this
model. Drug defendants sentenced in the Northern Californié,, Nevada, and West
Washington Districts received:shorter terms of incarceration than those sentenced in the
Eastern California District. Conversely, those offenders sentenced in the Idaho/Montana
Districts received longer sentences than those sentenced in the Eastern California District.
Comparison of this model to the multi-Circuit model reveals important
differences. In terms of legally relevant factors, the presence of a criminal history
(CRIMHIST), the court’s acceptance of the PSR (ACCPTPSR), and the enhancement of
the offense seriousness score due to the application of career criminal status
(OFFENSEC) were significant predictors of sentence length in the multi-Circuit model
but not in the Ninth Circuit model. Likewise, enhancement of the criminal history score
due to the application of career criminal status (CAREER) was a significant factor in
determining sentence length in the Ninth Circuit but not the multi-Circuit model.
However, the differences between these models were more pronounced in terms
of extralegal factors. Defendant age (AGE) and ethnic status (HISPANIC) both
demonstrated a positive relationship with sentence length in the Ninth Circuit but had no
significant impact in the multi-Circuit model. Similarly, defendant educational level

(EDUCCATN) and the presence of a written plea agreement in the case file (DOCPLEA)
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significantly shortened the sentences of drug offenders in the multi-Circuit model but had
no impact in the Ninth Circuit. See Table D10b o'f Appendix D for a tabular
representation of this comparison.

Firearm Offenses

Incarceration

The results of the incarceration model for Ninth Circuit firearm offenders are
presented in Table D3a of Appendix D. Of the 388 cases originally eligible for these
analyses, 122 were rejected for missing data—leaving a total of 266 cases for modeling
this relationship. Because of insufficient variance on incarceration, the variables
measuring the availability of probation as a sentencing option (PROBATIO), the
enhancement of the offense seriousness score due to the application of career criminal
status (OFFENSEC), defendant race (BLACK), whether trial was the mode of disposition
(TRIAL), and being sentenced in either the Hawaii/Guam/Mariana Island (HAWETAL)
or Eastern Washington District (WASHEAST) are omitted from this model.

Of the remaining included variables, only three were significant predictors of the
odds of incarceration for Ninth Circuit firearms offenders. The final offense seriousness
score (XFOLSOR) demonstrated a positive relationship with the imprisonment odds of
firearm offenders in the Ninth Circuit. Conversely, the presence of a downward
sentencing departure (DOWNWARD) and defendant status as a US citizen (USCITIZE)
decreased the odds of incarceration.

Comparison of this model to the multi-Circuit firearm offender model of
incarceration reveals several differences in the significant predictors. In terms of legally

relevant factors, final assigned criminal history category (XCRHISSR) and the number of
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conviction counts (NOCOUNTS) exhibited a positive impact on incarceration odds in the
multi-Circuit model but no impact in the Ninth Circuit model. In addition, defendant
educational level (EDUCCATN) and number of dependents (NUMDEPEN) as well as
status as a female (MONSEX) significantly lowered the odds of incarcgration in the
multi-Circuit but not the Ninth Circuit model.

Despite these differences, the Circuit dummy variables indicate that the odds of
incarceration are not signiﬁcaﬁﬂy different for those offenders sentenced in the Ninth
Circuit as compared to those sentenced in the Sixth Circuit. ﬁowever, the District
dummy variables indicated no significant intra-Circuit variation in incarceration odds for
the Ninth Circuit. (See Table D9c of Appendix D for a tabular representation of this
comparison.)

Sentence Length

Table D3b of Appendix D present the results of the sentence length model for
Ninth Circuit firearm offenders. Four legally relevant factors included in this model were
significant predictors of sentence length. The final assigned criminal history category
(XCRHISSR), the statutory minimum sentence (STATMIN), and the final offense
seriousness score (XFOLSOR) demonstrated a positive relationship with the sentence
length of Ninth Circuit firearm offenders. Conversely, the presence of a downward
sentencing departure (DOWNWARD) shortened the average sentence length of Ninth
Circuit firearm offenders. In terms of extralegal factors, only one was a significant
predictor of sentence length for Ninth Circuit firearm offenders. Trial as mode of

disposition (TRIAL) significantly increased the average length of sentence for Ninth
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Circuit firearm offenders. The District dummy variables indicated no significant intra-
Circuit variation.

Comparison of this model to the multi-Circuit model reveals striking differences
in terms of the legally relevant predictors of sentence length. The numbér of conviction
counts (NOCOUNTS), total number of sentence adjustments (ADJUSTME), the presence
of an upward departure (UPWARD), the availability of probation as a sentencing option
(PROBATIOQ), and the enhanéément of the offense seriousness score due to the
application of career criminal status (OFFENSEC) all have a positive relationship with
sentence length in the multi-Circuit model but no significant impact in the Ninth Circuit.
However, all of the significant predictors of sentence length in the Ninth Circuit model
were also significant in the multi-Circuit model.

In terms of extralegal factors, there were substantially fewer differences between
the models. Number of defendant’s dependents (NUMDEPEN) demonstrated an inverse
relationship with sentence length in multi-Circuit model but had no significant impact in
the Ninth Circuit model. However, it is of interest to note that, despite the
aforementioned differences, the Circuit dummy variables in the multi-Circuit model
indicated that sentences in the Ninth Circuit were not significantly different from those in

the Sixth Circuit reference category. See Table D10c of Appendix D for a tabular

representation of this comparison.

Robbery Offenses
Unfortunately, because only seven of the eligible 584 cases did not involve a

sentence of imprisonment, incarceration for robbery offenses could not be modeled using
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simple logistic regression. In addition, because incarceration could not be modeled, the
hazard rate also could not be calculated. Thus, only the sentence lengthv model of robbery
offenses in the Ninth Circuit without the hazard rate could be calculated. The results of
this model are presented in Table G5 of Appendix G. However, because this model is not
structurally consistent with the other models presented, the results will not be discussed
here.
Other Offenses
Incarceration

Table D4a of Appendix D presents the results of the Ninth Circuit “other” offense
model! of incarceration. Of the 2,914 cases eligible for these analyses, 1,067 were
rejected for missing data—Ileaving a total of 1,847 cases for modeling this relationship.
For this model, several legally relevant variables had statistically significant influence
over the incarceration of “other offense” defendants in the Ninth Circuit. Offender
assigned criminal history category (XCRHISSR), the total number of sentencing
adjustments (ADJUSTME), and the final offense level (XFOLSOR) had a positive
relationship with the odds of imprisonment. Additionally, the presence of a downward
departure (DOWNWARD) and the availability of probation as a sentencing option
(PROBATIO) had a negative impact on a defendant’s odds of incarceration.

In terms of extralegal factors, females and US citizens (MONSEX and
USCITIZE) had lower odds of imprisonment in the Ninth Circuit for “other” offenses
than comparable males or non-citizens. Likewise, offender educational level

(EDUCCATN) demonstrated an inverse relationship with odds of incarceration. Finally,
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those offenders convicted of an “other” offense in the Nevada District had higher
imprisonment odds than those convicted in the Eastern California District.

Comparison of this model to the multi-Circuit model of “other” offense
incarceration reveals several differences. In the multi-Circuit model both the presence of
a criminal history (CRIMHIST) and the number of conviction counts NOCOUNTS) had
a positive relationship with the odds of incarceration while neither had significant
influence in the Ninth Circuit model. Likewise, the total number of sentence adjustments
(ADJUSTME) demonstrated a positive relationship with imprisonment odds in the Ninth
Circuit model but no significant relationship in the multi-Circuit model. Finally, the
Court’s acceptance of the PSR had a negative impact on incarceration odds for the multi-
Circuit model while the availability of probation as a sentencing option (PROBATIO)
significantly decreased the odds of imprisonment in the Ninth Circuit model.

In terms of extralegal factors, there were fewer differences between the models.
Offender educational level EDUCCATN) demonstrated an inverse relationship with the
odds of imprisonment in the Ninth Circuit but had no significant impact in the multi-
Circuit model. Similarly, the presence of a written plea agreement in the case file
(DOCPLEA) significantly increased “other” offenders’ odds of incarceration in the multi- |
Circuit model but not in the Ninth Circuit. It is also important to note that, despite these
differences in significant predictors of incarceration, the dummy variables controlling for
Circuit in the multi-Circuit model indicated that the odds of incarceration for “other”
offenders in the Ninth Circuit were not significantly different from those in the Sixth

Circuit reference category.
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Sentence Length
Table D10d of Appendix D presents the results of the sentence length model for

Ninth Circuit “other” offense defendants. Because of insufficient numbers of cases
receiving enhancement of the offense seriousness score due to the application of career
criminal status, the variable measuring that attribute (OFFENSEC) was excluded from
this analysis.

Several legally relevant factors were significant predictors of sentence length.
The final assigned criminal history category (XCRHISSR), the statutory minimum
sentence (STATMIN), the total number of sentence adjustments (ADJUSTME), and the
final offense seriousness score (XFOLSOR) all had a positive relationship with sentence
duration. Similarly, the availability probation as a sentencing option (PROBATIO)
lengthened the term of imprisonment for Ninth Circuit “other” offense defendants while
the presence of a downward departure (DOWNWARD) significantly shortened it. Three
extralegal factors were significant predictors of Ninth Circuit “other” offense sentence
length. Defendant age (AGE) had an inverse relationship with sentence length while trial
as mode of disposition (TRIAL) and being sentenced in the Hawaii, Guam, or Mariana
Island District (HAWETAL) lengthened sentence duration.

Comparison of this model to the multi-Circuit model reveals several differences
both in terms of legal and extralegal influences. The presence of a criminal history
(CRIMHIST), the Court’s acceptance of the PSR (ACCPTPSR), and the presence of an
upward sentencing departure (UPWARD) were all significant predictors of sentence

length in the multi-Circuit model but not in the Ninth Circuit. Likewise, the total number
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of sentence adjustments (ADJUSTME) was a significant predictor of sentence length in
the Ninth Circuit but not in the multi-Circuit mod;el. Additionally, defendant gender
(MONSEX), citizenship status (USCITIZE), and education level (EDUCCATN) all were
significant predictors of sentence length in the muiti-Circuit model but had no significant
impact on sentence length in the Ninth Circuit. It is also important to note that, despite
these differences, the multi-Circuit model indicated that sentence lengths in the Ninth
Circuit were not significantly different from those meted out in the Sixth Circuit.
Conclusions: Offense Partitioning Comparisons

Recall that, based upon the multi-Circuit analyses of specific offense
partitionings, Chapter Six concluded that legally relevant factors played a dominant role
in both the incarceration and sentence length of federal offenders regardless of offense
type. Additionally, the influence of extralegal factors was found to vary widely by
offense type. Specifically, extralegal factors were better predictors of drug and “other”
offenses than of either firearm or robbery offenses. Most notably, drug offenses was the
only category of offenses for which black defendants were treated significantly more
harshly than white defendants. This led to the conclusion that the bulk of black/white
sentence disparity arose from drug offenses.

The current analyses indicate that legally relevant factors remain the dominant
predictors of incarceration in the Ninth Circuit across offense type. However, while
variations across offense type remain in the extralegal predictors of incarceration, they
are somewhat more stable and wield less influence in the Ninth Circuit as compared to

the multi-Circuit model. Interestingly, the most radical differences in the significant
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predictors of incarceration between the Ninth and multi-Circuit models occur for firearm
and “other” offenses rather than drug offenses. In fact, drug offenses and “other”
offenses exchange places in terms of the number of significant predictors. Drug offenses
had the greatest number of significant predictors in the multi-Circuit model while “other”
offenses had the greatest number of significant predictors in the Ninth Circuit model.
This pattern is somewhat surprising given the findings of prior chapters regarding the
impact of extralegal factors fo; drug offenses. However, it is important to note that the
nature of the differences uncovered here varied by offense type. Specifically, the legally
relevant factors reflect the greatest differences between the Ninth and multi-Circuit
models of “other” offenses while both the legal and extralegal factors of influence change
dramatically for firearm offenses.

Comparison of the results of the Ninth Circuit offense type partitionings reveals
another interesting finding in terms of incarceration. There is a surprising degree of
stability in the significant predictors of incarceration across offense types in the Ninth
Circuit. Notably, all of the significant predictors of incarceration for firearm offenses
were also significant predictors of incarceration for drug and “other” offenses. Likewise,
with the exception of the variables capturing District of sentencing, all of the significant
predictors of incarceration for drug offenses also significantly predicted incarceration for
“other” offenses. Thus, the factors that influence the incarceration decision appear to be

more stable across offenses in the Ninth Circuit than they are in federal sentencing as a

whole.
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The Ninth Circuit models of sentence length for specific offense types reveal
patterns that are much more comparable to the findings from the multi-Circuit models.
Drug offenses have, by far, the most significant predictors of sentence length of the three
offense types compared. This is consistent with the pattern uncovered by the multi-
Circuit models. In fact, like the multi-Circuit models for sentence length, the Ninth
Circuit drug offense sentence length model was the only sentence length model to exhibit
a significant racial effect that f;wored white defendants. In addition, this model was the
only model to uncover a significant ethnic effect that disfavored Hispanics—an effect that
was not discerned by the multi-Circuit model of sentence length for drug offenses.

In addition, the same stability of significant predictors in the Ninth Circuit found
for incarceration is also apparent for sentence length. All of the significant predictors of
sentence length for firearm offenses are also significant predictors of “other” and drug
offenses. Likewise, all of the significant predictors of the sentence duration of “other”
offenses are also significant predictors of sentence lengths for drug offenses. This pattern
of stability is not present in the multi-Circuit models of either incarceration or sentence
length. A partial explanation for this pattern is that there are substantially fewer
significant predictors of sentence length in the Ninth Circuit models. An alternate
possibility is that the Ninth Circuit may have tighter controls established over District
court decisions through the types of Appellate decisions rendered.

Therefore, the conclusions regarding specific offense types derived from the
multi-Circuit models hold true to some degree for the Ninth Circuit offense type models.

Most notably, drug offenses appear to be the main source of racial disparity in the Ninth
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Circuit as well as in federal sentencing generally. Thus, some degree of confidence in the
results and conclusions from Chapter Six can be retained. However, it is important to
note that the multi-Circuit models completely masked the Ninth Circuit ethnic effect
found in the sentencing of drug offenders. Therefore, applying conclusions about the
federal system as a whole to specific Circuits must be done with caution. In addition, the
question as to whethe; or not the results of statute specific models are comparable
between multi-Circuff and Ciri:uit specific models remains. Investigation of this issue is

addressed in the following section.

STATUTE PARTITIONS

21 USC § 841 Drug Offenses
Incarceration

The results of the Ninth Circuit 21 USC § 841 drug offense model of
incarceration are presented in Table D5a of Appendix D. Of the 1,380 cases eligible for
this model, 310 were rejected for missing data—leaving a total of 1,070 cases for this
analysis. Because of insufficient variance in relation to the dependent variable, the
variable measuring the enhancement of the offense seriousness score due to the
application of career criminal status (OFFENSEC) is excluded from this analysis. In
addition, because there were so few cases involving LSD, this drug type was absorbed
into “other drugs” for this analysis. Finally, because the variable representing cases
being sentenced in the Western Washington District (WASHWEST) demonstrated
multicollinearity, this variable was used as the reference category in these analyses

instead of the Eastern California District.
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Several of the included legally relevant factors wield significant influence over
the incarceration decision. The statutory minimum sentence (STAMIN) had a positive
impact on the odds of imprisonment while the presence of a downward departure
(DOWNWARD), the availability of probation as a sentencing option (PROBATIO), and
the number of conviction counts had a negative impact. Strikingly, none of the drug
types included were significant predictors of incarceration for Ninth Circuit 21 USC §
841 offenders.

In regard to extralegal factors, female offenders (MONSEX) and US citizens
(USCITIZE) have significantly lower odds of imprisonment than males or non-citizens.
Similarly, the number of defendant’s dependents (NUMDEPEN) demonstrated an inverse
relationship with Ninth Circuit 21 USC § 841 offender’s incarceration odds. Finally,
those offenders sentenced in the Southern California and the Idaho/Montana Districts
showed higher odds of imprisonment than those sentenced in the Western Washington
District. This difference indicates that intra-Circuit variation in terms of incarceration is
present for 21 USC § 841 offenses.

Comparison of this model to the multi-Circuit model of 21 USC § 841 offender
incarceration reveals substantial differences in the significant predictors. In the multi-
Circuit model, both crack cocaine (CRACK) and marijuana (MARIJUAN) 21 USC § 841
offenses had significantly lower incarceration odds than powder cocaine offenses. Yet,
there were no significant differences in the odds of incarceration for these drug types in
the Ninth Circuit. Similarly, the final assigned criminal history category (XCRHISSR),

the total number of sentence adjustments, and the final offense seriousness score
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(XFOLSOR) were significant predictors of incarceration in the multi-Circuit model but
not in the Ninth Circuit. Likewise, the statutory minimum sentence (STATMIN) and the
number of conviction counts (NOCOUNTS) are significant predictors of imprisonment in
the Ninth Circuit but not in the multi-Circuit model.

Comparison of the significant extralegal factors reveals similar differences. The
number of defendant’s dependents (NUMDEPEN) signiﬁcaﬁtly reduces the odds of
incarceration in the Ninth Ciréuit but has no significant impact in the multi-Circuit
model. Conversely, black 21 USC § 841 offenders (BLACK) had significantly higher
incarceration odds in the multi-Circuit model but no significant differences from white
offenders in the Ninth Circuit. In addition, offender educational level EDUCCATN) and
the presence of a written plea agreement in the case file (DOCPLEA) were significant
predictors of incarceration in the multi-Circuit model but not in the Ninth Circuit. See
Table DOf for a tabular representation of this comparison.

Sentence Length

Table D5b of Appendix C presents the results of the sentence length model for
Ninth Circuit 21 USC § 841 drug offenders. Because so few cases received an upward
sentencing departure in this partitioning, the variable measuring this attribute
(UPWARD) is excluded from this analysis. Several of the included legally relevant
factors, however, were significant predictors of sentence length for Ninth Circuit 21 USC
§ 841 offenders. The final assigned criminal history category (XCRHISSR), the statutory
minimum sentence (STATMIN), the number of conviction counts (NOCOUNTS), the

total number of sentence adjustments (ADJUSTME), and the final offense seriousness
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score (XFOLSOR) all demonstrate a positive relationship with sentence length.
Similarly, conviction of a methanmphetamine offense (METHAM) lengthens sentence
duration for Ninth Circuit 21 USC § 841 offenders. Conversely, presence of a downward
sentencing departure (DOWNWARD) shortens sentence length.

Surprisingly, only one of the included extralegal factors is a significant predictor
of sentence length for Ninth Circuit 21 USC § 841 offenders. US citizens (USCITIZE)
received shorter sentences thaﬁ similarly situated non-citizens. None of the other
included extralegal factors predicted sentence length.

Comparison of this model to the multi-Circuit model reveals striking differences
in the significant predictors of sentence length for 21 USC § 841 offenses. Interms of
legally relevant factors, there are comparatively few differences. Conviction of a heroin
(HEROIN) or an “other” drug offense (OTHER) significantly shortened sentences in the
multi-Circuit model but not in the Ninth Circuit. Similarly, enhancement of either the
criminal history score or the offense seriousness score for application of career criminal
status (CAREER and OFFENSEC respectively) significantly lengthens sentences in the
multi-Circuit model but not in the Ninth Circuit.

The comparison of the significant extralegal factors in the two models reveals
substantial differences. Namely, while all but two of the non-Circuit extralegal factors
are significant predictors of sentence length in the multi-Circuit model, only one
extralegal factor is a significant predictor of sentence length in the Ninth Circuit. Most
notably, defendant race (BLACK) is a significant predictor of sentence length for the

multi-Circuit model but has no significant effect in the Ninth Circuit. Specifically, this
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finding brings into question the applicability of the findings of the previous chapter to all
Circuits.

It is also important to note that, despite the dramatic differences uncovered
between the multi-Circuit and the Ninth Circuit models, the multi-Ciljcuit model indicated
that sentence lengths in the Ninth Circuit were not significantly different from those in
the Sixth Circuit reference category. See Table D10f of Appendix D for a tabular
representation of this compari;on.

“Other” Drug Offenses
Incarceration

The results of the incarceration model for Ninth Circuit “other” drug offenses are
presented in Table D6a of Appendix D. Of the 1,156 cases eligible for this model, 277
were excluded because of missing data. This left a total of 879 cases for analysis.
Because the bulk of the cases sentenced in several of the Districts received imprisonment,
the dummy variables capturing District of sentencing were omitted from this analysis. In
addition, because of small case numbers, the drug categories of crack cocaine, LSD, and
“other” drugs were collapsed into one variable (ODRRUG). Finally, because of
insufficient variance in regard to the dependent variable, the variable capturing whether
trial was the mode of disposition (TRIAL) was also omitted from this model.

In this model, only five of the included variables demonstrate a statistically
significant impact on the incarceration decision. The legally relevant variables—the
statutory minimum sentence (STATMIN) and the final criminal history category
(XCRHISSR)—both positively impacted an offender’s odds of incarceration. In

addition, the presence of a downward sentence departure (DOWNWARD) and the
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availability of probation as a sentencing option (PROBATIO) decreased a Ninth Circuit
“other” drug offense defendant’s imprisonment odds. Finally, female (MONSEX)
“other” drug offense defendants had significantly lower incarceration odds than their
male counterparts.

Comparison of this model to the multi-Circuit model reveals several differences.
Conviction of a marijuana (MARIJUAN) or methanmphetamine (METHAM) offense
significantly reduced incarcer;tion odds in the multi-Circuit model but had no significant
impact in the Ninth Circuit. Likewise, the total number of sentence adjustments
(ADJUSTME) and the final offense seriousness score (XFOLSOR) both demonstrated a
positive relationship with the odds of incarceration in the multi-Circuit model but had no
impact in the Ninth Circuit. Conversely, the statutory minimum sentence (STATMIN)
positively impacted the imprisonment odds of “other” drug offenders in the Ninth Circuit
but had no significant effect in the multi-Circuit model.

In terms of extralegal factors, there was only one difference between the models.
The defendant’s citizenship status (USCITIZE) significantly predicted the odds of
imprisonment in the multi-Circuit model but had no impact on incarceration odds in the
Ninth Circuit. It is also important to note that the multi-Circuit model indicates no
significant differences in the odds of incarceration between the Ninth and Sixth Circuits.
See Table D9g of Appendix D for a tabular representation of this comparison.

Sentence Length
Table D6b of Appendix D presents the results of the sentence length model for

Ninth Circuit “other” drug offense defendants. Because of small number of cases
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manifesting these characteristics, the variables capturing the attributes of the presence of
an upward sentence departure (UPWARD) and the enhancement of the offense
seriousness score due to the application of career criminal status (OFFENSEC) are
excluded from this analysis.

Of the included legally relevant factors, several are significant predictors of
sentence length for Ninth Circuit “other” drug offense defendants. The final assigned
criminal history category (XCRHIS SR), the statutory minimum sentence (STATMIN),
the number of conviction counts (NOCOUNTS), the total number of sentence
adjustments (ADJUSTME), and the final offense seriousness score (XFOLSOR) all
demonstrate a positive relationship wﬁh sentence length. Similarly, the enhancement of
the criminal history score due to the application of career criminal status (CAREER)
lengthens sentence duration while the presence of a downward sentence departure
(DOWNWARD) shortens it. In terms of extralegal factors, defendant age (AGE) had a
positive relationship with sentence length. In addition, trial as mode of disposition
(TRIAL) and being sentenced in the Oregon District (OREGON) increased sentence
length while being sentenced in the Northern California District (CALNOR) decreased it.

Comparison of this model! to the multi-Circuit model reveals relatively few
differences in terms of legally relevant factors. The Court’s acceptance of the PSR
(ACCPTPSR) significantly predicted sentence length in the multi-Circuit model while
enhancement of the criminal history score due to the application of career criminal status

(CAREER) predicted sentence duration in the Ninth Circuit.
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The differences were somewhat more substantial when extralegal influences were
compared. Defendant’s gender (MONSEX), citizenship status (USCITIZE) and the
presence of written plea agreement in the case file (DOCPLEA) all shortened sentences
in the multi-Circuit model but had no significant impact in the Ninth Circuit. Similarly,
defendants’ total number of dependents (NUMDEPEN) demonstrated a positive
relationship with sentence duration in the multi-Circuit model but had no effect on
sentence length in the Ninth Ci;cuit. Finally, the defendant’s age (AGE) had a positive
relationship with sentence length in the Ninth Circuit but was not a significant predictor
in the multi-Circuit model.

Conclusions: Statute-Specific Models

Recall that one main finding from the multi-Circuit statute-specific models was
that extralegal factors play a2 much-diminished role in Mandatory Minimum sentences
than in Guideline sentences. The one exception to this pattern was the 21 USC § 841
model. While the current analyses preclude much comparison between the Ninth and
multi-Circuit models, they do permit a modest comparison of the aforementioned
proposition.

In terms of incarceration, the Ninth Circuit 21 USC § 841 model does indicate
more influence of extralegal factors than the “other” drug offense model—thereby
supporting the conclusion that 21 USC § 841 offenses are an exception to the conclusion
that extralegal factors play a less prominent role in sentencing for Mandatory Minimum
offenses than for Guideline offenses. However, in the models of sentence length, 21

USC § 841 offenses are not an exception. Rather, the results of that model comport with
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the overall pattern of less extralegal influence in Mandatory Minimum cases—with
“other” drug offenses exhibiting greater influence of extralegal factors on sentence length
than 21 USC § 841 offenses. This difference between the findings of the Ninth and the
multi-Circuit models is believed to reflect both inter and intra-Circuit variation in
sentencing practices. Unfortunately, because of limited models, this possibility cannot be
further explored here.

Another important ﬁnding from the multi-Circuit models was that the
crack/powder cocaine sentence disparity and racial disparity for drug crimes were
unrelated—since defendant race and conviction of a crack cocaine offense significantly
increased sentence severity only in separate statute-specific models. While these models
were the 21 USC § 841 and the “other” drug offense models, the Ninth Circuit analyses
are of limited utility in evaluating this conclusion. Neither defendant race nor conviction
of a crack cocaine offense was a significant predictor of either incarceration or sentence
length in either offense model. As a result, the Ninth Circuit findings simply further
confound the issue as to the relationship between racial sentence disparity and
crack/powder cocaine sentence disparity. Yet, one conclusion can still be drawn.

Clearly, given the different findings from the Ninth and multi-Circuit models, the impact

of race and drug type on sentence severity varies by jurisdiction.

CONCLUSIONS
The results of the above models clearly indicate the existence intra-Circuit

variation in the significant predictors of both incarceration and sentence length.
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Moreover, they imply that multi-Circuit models mask inter-Circuit variation as well. As
in the multi-Circuit model, these predictors varied by both offense type and statute. Yet,
the predictors also varied between the Ninth and multi-Circuit models of each specific
offense and statute. This finding indicates that the extrapolation of conclusions based
upon a general model of federal sentencing to specific Circuits and Districts—and vice
versa—should be done only with extreme caution. Most notably, the patterns discerned
from the multi-Circuit analyseg of chapter five are not entirely applicable to or congruent
with the results from the Ninth Circuit models. Clearly, sentence outcomes also depend
upon jurisdictional context as well as the previously identified race, offense type, and
specific statute contexts.

One major flaw in the above analyses is the rapid reduction in sample size
produced by multi-level partitioning of data. Insufficient numbers for analysis was
particularly a problem in the statute-specific models for the Ninth Circuit. Therefore,
alternate means for examining sentencing outcomes—that do not suffer from the

limitations of either dummy variables or data partitioning—should be explored.
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CHAPTER NINE: DISCUSSION AND CONCLUSIONS

OVERVIEW
This study has investigated several hypotheses regarding federal sentencing under

the Guidelines and the Mandatory Minimums. These were:

H,: The significant predictors of both imprisonment and sentence length will vary
by offense type. Additionally, the ranked order importance and direction of the
significant predictors will vary by offense type.

H;: The significant predictors of both imprisonment and sentence length will
vary by the specific statute charged within a given offense type. Additionally, the ranked
order importance and direction of the significant predictors are similarly expected to vary
by statute. Specifically, those statutes carrying a Mandatory Minimum penalty will
exhibit a substantially different pattern of significant predictors than those that fall under
the Guidelines alone.

H;: Offender race will be a significant predictor of imprisonment and sentence

length in general federal sentencing. Specifically, blacks will be sentenced more harshly
than whites.

H.: The influence of offender race and other extralegal factors will be greater
among Mandatory Minimums cases than Guidelines cases net of legally relevant factors.
This will manifest in increased likelihood of incarceration and increased length of
sentence for racial minorities sentenced under Mandatory Minimum statutes. Any racial
disparity found for simple Guideline offenses should be at much smaller levels—as
reflected by low racial differences in incarceration rate and sentence length.

Hs: Mandatory Minimums for drug crimes will demonstrate greater levels of
racial influence than other Mandatory Minimums. This will manifest in increased
likelihood of incareeration and increased length of sentence for racial minorities
sentenced under Mandatory Minimum drug offense statutes.

The research strategy entailed the partitioning and analysis of the 1992 USSC

sentencing data, first by specific offense type and then by specific Mandatory Minimum
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statute.”® The intent of this design was to determine whether or not there are indeed
differences in the sentences meted out under Mandatory Minimum statutes as compared
to Guideline statutes. Chapter Six presents the results of these analyses and supports
hypotheses one and two—that the significant predictors of imprisonment will vary
significantly by offense type and specific statute. Several significant predictors of both
incarceration and sentence length do vary significantly when the data are partitioned and
analyzed by offense and by spéciﬁc statute. The findings discussed in Chapter Six also
partially support hypothesis three—that offender race would significantly predict
sentencing outcomes. Defendant race is a significant predictor of sentence length but not
of incarceration in the general offense model.

The hypothesis that race and other extralegal factors would be stronger predictors
of sentence outcomes in Mandatory Minimum than in Guideline cases (hypothesis four),
however, is refuted by the findings presented in Chapter Six. Comparison of the “other”
statute models—intended to capture Guideline-only offenses—to the statute-specific
models within the drug offense partitioning reveals no clear pattern between the
Mandatory Minimums and the Guidelines in terms of the influence of extralegal factors.

Yet, the Chapter Six findings provide partial support for the hypothesis predicting

that the effect of race would be greater for Mandatory Minimum drug offenses than for

' The statutes used were the five most commonly used Mandatory Minimum statutes as identified
by the USSC (USSC, 1991b). These are:
21 USC § 84 1—manufacture and distribution of controlled substances.
21 USC § 844—possession of controlled substances
21 USC § 960—penalties for the importation/exportation of controlled substances.
18 USC § 924(c)—minimum sentence enhancements for carrying a firearm during a drug
or violent crime
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other Mandatory Minimums (hypothesis five). Race demonstrates a significant impact on
sentencing outcomes only for drug offenses—and the Z tests indicate that the differences
in the racial coefficients between the offense models are significant. However, the
analyses by specific drug statutes indicate that defendant race significantly influences
either the odds of incarceration or sentence length only for 21 USC § 841 offenses
(manufacture and distribution) and not for 21 USC § 844 (possession) or for 21 USC §
960"’ (importation or’f exportaﬁon) offenses. Moreover, the Z tests indicate that the
difference in coefficients between the two Mandatory Minimum offenses is significant.
These analyses also had surprising implications for the relationship between drug
type, defendant race, and sentence length. As previously noted, many federal sentencing
studies cite the Mandatory Minimums for crack cocaine offenses as the primary source of
existing racial disparity in federal sentencing (Doob, 1995; Tonry, 1995)—a contention
that is supported by the findings of the general drug offense sentence length model.
However, a different picture emerges when specific drug related statutes further partitions
the data. These analyses reveal that, while both defendant status as an African-American
and conviction for a crack cocaine offense significantly lengthen the sentence imposed,
they do so under different statutory contexts. Simply, blacks receive longer sentences
than similarly situated whites when convicted of a 21 USC § 841 offense. Yet, there is

no significant impact on 21 USC § 841 offender sentencing when crack cocaine is the

18 USC § 2113(e)—minimum sentence enhancement of ten years for the taking of
130 hostages or murder during a bank robbery
Recall that the incarceration decision could not be modeled because of insufficient variation in the
variable capturing the attribute of imprisonment. In addition and as a result, the hazard rate for the
sentence length model could not be calculated because the incarceration decision is integral to the selection
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drug of offense. Conversely, involvement of crack cocaine in the offense of conviction
significantly lengthens sentences only for “other” non-Mandatory Minimum drug statutes.
Defendant race, however, does not significantly predict sentence length for this model.
According to the Z tests, these differences between model coefficients are significant.
Therefore, these findings indicate that, while crack cocaine sentence disparity and racial
sentence disparity each exist, they are unrelated.

* Further analysis clariﬁ'ed the relationship between race and sentence outcomes.
As discussed in Chapter Seven, in that stage of the analysis, the full data set was again
partitioned—first by defendant race and then by specific offenses and statutes. The
purpose behind this strategy was to uhcover any racial differences in the significant
predictors of incarceration and sentence length that might be masked by the use of
dummy variables in the Chapter Six models. The results of these models indicate that the
significant predictors of incarceration and sentence length do vary significantly by race
for many specific offenses and statutes. This finding indicates first, that race interacts
with offense and statute and second, that race conditions the effects of various legal and
extralegal factors. However, the degree to which the significant predictors differ varies
by both offense type and specific statute. Thus, the interactive racial effects uncovered
by these analyses are context dependent.

While the findings of Chapter Seven provide further support for hypotheses one

and two, they are mainly of interest in the investigation of hypotheses three through five.

Hypothesis three—that race will be a significant predictor of sentencing outcomes—is

equation—from which the hazard rate is calculated. Thus, only the non-hazard rate model for 21 USC §
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supported by both the general offense incarceration and sentence length models. Each
model demonstrated significant variation between coefficients from the black and white
models. The sentence length model, however, manifested strikingly more significant
differences than did that of incarceration.

Hypothesis four—that the influence of race and other extralegal factors will be
greater under Mandatory Minimum cases than Guideline cases—is supported only by the
21 USC § 841 offense models, where several extralegal factors demonstrate significant
influence over both incarceration and sentence length. However, in terms of the other
statute models, hypothesis four is refuted—both in terms of sentence length and
incarceration. Generally, there is little difference in the impact of extralegal factors
between the Mandatory Minimum and Guideline statute models.

These analyses provide mixed support for hypothesis five—that the Mandatory
Minimums for drug crimes will show the greatest influence of race over sentencing
outcomes. The general drug offense model of incarceration strongly supports the
contention that drug crimes will demonstrate greater levels of racial influence—with
many extralegal factors demonstrating significant coefficient differences between the
white and black models. In many cases, these effects represent an incarceration discount
in favor of whites. Yet, a somewhat different picture emerges in the statute specific
analyses. The above pattern holds for 21 USC § 841 offenses but essentially disappears
for 21 USC § 844 and “other” drug offenses. The general drug offense models of

sentence length reveals that the racial models have several significant differences—

960 sentence length is reported here.
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supporting hypothesis five. The same pattern holds true for 21 USC § 841 offenses and,
to a weaker extent, for 21 USC § 844 and “other” drug offenses as well.

In terms of the earlier mentioned finding regarding the ‘crack/black’ sentence
disparity, the Chapter Seven analyses support the Chapter Six conclusion. That is, the
involvement of crack cocaine in the offense of conviction significantly lengthened
sentences only in the “other” drug statute models. Moreover, it significantly lengthened
sentences in both the black and the white models."*® This finding effectively refutes the
contention that the Mandatory Minimums involving crack cocaine produce racial
disparity in sentence length. It also, again, demonstrates the impact of context on
sentencing decisions.

In an attempt to account for additional contextual factors, the analyses presented
in Chapter Eight examine only cases tried in the Ninth Circuit so that the influence
District of sentencing can be controlled. The data are then further partitioned and
analyzed by offense type and specific statute. The results indicate differences between
the significant predictors of the general and the Ninth Circuit models of both
incarceration and sentence length—thereby demonstrating that jurisdiction also operates
indirectly to impact sentencing outcomes.

These models also support hypotheses one and two. The Ninth Circuit general
offense models, where race has no significant impact on either incarceration or sentence

length, flatly refute hypothesis three. The results of the Chapter Eight analyses can

"“* In terms of actual months added to a sentence, conviction under an “other” drug statute involving crack

cocaine lengthened the sentences of blacks by approximately twelve months on average while it lengthened
the sentences of whites an average of twenty-four months.
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neither support nor refute hypothesis four since most of the intended models could not be
run because of insufficient sample size or variance. As a result, there is no possibility for
meaningful comparison between the Guideline and Mandatory Minimum cases. Finally,
in terms of hypothesis five, race is significant only in the sentence length model of
general drug offenses in the Ninth Circuit. This finding supports the proposition that
drug crimes would manifest greater influence of defendant race than other offense types.
Yet, defendant race is not a siéniﬁcant determinant of sentence outcome in either 21 USC
§ 841 or “other” drug offense cases. Unfortunately, the remaining two Mandatory
Minimum statute models could not be analyzed. As a result, the results of the Chapter
Eight analyses are inconclusive in regard to hypothesis five. The following table

summarizes how each set of findings relates to each hypothesis.
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TABLE 9A: SUMMARY OF HYPOTHESES AND FINDINGS

H,: The significant predictors of both imprisonment and sentence length will vary by offense
type. Additionally, the ranked order importance and direction of the significant predictors will

vary by offense type.

L Supported by the findings presented in Chapter Six and summarized in Tables B15a and
Bl6a, Appendix B: the significant predictors of sentence outcomes vary by offense type

IL Supported by the findings presented in Chapter Seven and summarized in Tables C22a
and C23a, Appendix C: the significant predictors of sentence outcomes vary by offense
type

M. Supported by the findings presented in Chapter Eight and summarized in Tables D7a and

_ D8a, Appendix D: the significant predictors of sentence outcomes vary by offense type
H,: The significant predictors of both imprisonment and sentence length will vary by the

specific statute charged within a given offense type. Additionally, the ranked order importance
and direction of the significant predictors are similarly expected to vary by statute.

L

II.

I

Supported by the findings presented in Chapter Six and summarized in Tables B15b and
B16b, Appendix B: the significant predictors of sentence outcomes vary by specific
statute

Supported by the findings presented in Chapter Seven and summarized in Tables C22b
and C23b, Appendix C: the significant predictors of sentence outcomes vary by specific
statute

Supported by the findings presented in Chapter Eight and summarized in Tables D7b and
D8b, Appendix D: the significant predictors of sentence outcomes vary by specific
statute

H;: Offender race will be a significant predictor of imprisonment and sentence length in general
federal sentencing. Specifically, blacks will be sentenced more harshly than whites.

L

IL

This document is a research re
has not been published by the

B

Partially supported by the findings presented in Chapter Six and summarized in Tables
B15a and Bl6a, Appendix B: defendant race is a significant predictor of sentence length
but not of incarceration for offenders sentenced in federal courts in FY 1992

Supported somewhat by the race specific general offense models of incarceration
presented in Chapter Seven and summarized in Table C26a, Appendix C: the influence
of the total number of sentence adjustments, the presence of a downward departure, the
availability of probation as a sentencing option, defendant ethnicity, and being sentenced
in the Second Circuit varied significantly by race.

Supported by the race-specific general offense models of sentence length presented in
Chapter Seven and summarized in Table C27a, Appendix C: with few exceptions, the
predictors of sentence length varied significantly by race

Refuted by the Ninth Circuit general offense models presented in Chapter Eight and
summarized in Tables D7a and D8a, Appendix D: race did not affect either incarceration
or sentence length
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H,: The influence of offender race and other extralegal factors will be greater among Mandatory
Minimums cases than Guidelines cases net of legally relevant factors.

L

118

IV.

Partially supported by the statute-specific models of incarceration and sentence length
presented in Chapter Six and summarized in Tables B15b and B16b, Appendix B: race
directly effects incarceration and sentence length in the Mandatory Minimum 21 USC §
841 models but for no other Mandatory Minimums

Partially supported by the statute-specific models of incarceration presented in Chapter
Seven and summarized in Tables C26f through C26j, Appendix C: there are significant
differences in the coefficients of the black and white models for specific drug offenses
but there are also significant differences for those of firearm and robbery offenses
Partially supported by the statute-specific models of sentence length presented in Chapter
Seven and sumgharized in Tables C27f through C27j, Appendix C: there are significant
differences in the coefficients of the black and white models for specific drug offenses
but there are also significant differences for those of firearm and robbery offenses
Partially supported by the Ninth Circuit statute-specific model of incarceration presented

-in Chapter Eight and summarized in Table D7b, Appendix D: more extralegal factors

were significant predictors of incarceration for the 21 USC § 841 model than for the
“other” drug offense model; no other statute-specific models could be analyzed

Partially refuted by the Ninth Circuit statute-specific model of sentence length presented
in Chapter Eight and summarized in Table D8b, Appendix D: fewer extralegal factors
were significant predictors of incarceration for the 21 USC § 841 model than for the
“other” drug offense model; no other statute-specific models could be analyzed

Hs: Mandatory Minimums for drug crimes will demonstrate greater levels of racial influence
than other Mandatory Minimums.

L

IIL
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Partially supported by the statute-specific models of incarceration and sentence length
presented in Chapter Six and summarized in Tables B15b and B16b, Appendix B: race
directly affects incarceration and sentence length in the Mandatory Minimum 21 USC §
841 models but for no other Mandatory Minimums

Partially supported by the statute-specific models of incarceration presented in Chapter
Seven and summarized in Tables C24f through C24j, Appendix C: there are significant
differences in the coefficients of the black and white models for specific drug offenses
but there are also significant differences for those of firearm and robbery offenses.
Partially supported by the statute-specific models of sentence length presented in Chapter
Seven and summarized in Tables C27f through C27j, Appendix C: there are significant
differences in the coefficients of the black and white models for specific drug offenses
but there are also significant differences for those of firearm and robbery offenses.
Ninth Circuit analyses were inconclusive since no other statute-specific Mandatory
Minimum models could be analyzed

ort submitted to the U.S. Department of Justice. This report
epartment. Opinions or points of view expressed are those



347

DIscUSSION

What conclusions can be drawn from these findings? The empirical results of this
research clearly demonstrate substantial differences in the significant predictors of
sentence outcome between specific statutes. Importantly, they indicate that the influence
of specific Mandatory Minimum statutes can, indeed, be separated from that of the
Guidelines themselves. This, in turn, enables the separate estimation of the impact of
each Mandatory Minimum stagute on specific racial groups. Therefore, this research was
partially successful in reaching the overall goal of separating the effects of the Mandatory
Minimums from those of the Guidelines. However, the research was not entirely
successful.

The widely varied outcomes of the five Mandatory Minimum statute specific
models of incarceration and sentence length imply that the Mandatory Minimums are
more individualistic in nature than the Guidelines. In retrospect, this proposition is
supported by the fact that each of the Mandatory Minimums attaches particular and
specific conditions and contexts to their application while the Guidelines do not. In other
words, a particular statute must be invoked and conditions met in order for any specific
Mandatory Minimum to apply to a given case. Conversely, an offense only needs to be
charged in federal court for the Guidelines to apply. Additionally the conditions of
invocation for the Mandatory Minimums differ substantially from one another—making

the Mandatory Minimums much more context dependent than the Guidelines.'*!

'“! This also suggests that mandatory minima in general should not be “lumped together” in discussions of
structured sentencing strategies as some authors have done (Tonry, 1987). Rather, each should be regarded
as an individual intervention that is tied only to specific offense contexts. Therefore, blanket
condemnations of mandatory minima should be viewed with caution.
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These realities suggest that the two determinate sentencing strategies, the
Mandatory Minimums and the Guidelines, occur at different levels of analysis—the
statute level and the venue level. As a result, a general comparison of Guidelines and
Mandatory Minimum cases is not possible because it would commit the ecological fallacy
(Robinson, 1950). This finding poses a dilemma for both sentencing theory and
sentencing research when investigating structured sentenciné.

In addition, the above ﬁndings indicate that federal sentencing outcomes are
highly context dependent. Whether it is offense type, specific statute, offender race, or
jurisdiction—each factor has been demonstrated to indirectly impact sentencing
outcomes. Yet, the results of this research are not clear-cut. As shown above in Table
9a, they neither firmly support nor refute three of the five hypotheses. In each model,
both hypotheses one and two were clearly supported. However, depending upon the data
partitioning, hypotheses three through five were supported, refuted, or the results were
simply inconclusive.

These results imply a hierarchy of direct and interactive effects. To illustrate this
point, comparison of the models from the three chapters reveals a stable pattern of
sentence variations by offense type—regardless of whether the data are further
partitioned by either race or jurisdiction. However, there is no such stable pattern of
sentence variations by statute. For example, in the racial partitions, there is little statute
variation in sentences for firearm or robbery offenses while there is substantial statute
variation for drug offenses. Yet, an inter-statute pattern of sentence variation is present

when there are no further data partitions by race or jurisdiction. In addition, offense type
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appears to impact the inter-statute variation as exemplified by the constancy of
substantial inter-statute variation for drug offenses across the various additional
partitionings. The above pattern suggests that offense type ranks higher in the hierarchy
of influence than specific statute since differences between offense type models remain
stable regardless of additional data partitioning.

Similarly, the influence of defendant race and jurisdiction of sentencing varies
with the specific partitioning. ’I"or example, defendant race is a significant predictor of
sentence length for 21 USC § 841 drug offenses in the models in which the data are not
further partitioned. Yet, race has no significant effect on sentence length in the 21 USC §
841 model where only Ninth Circuit data are used. Given that the influence of each of
these factors varies by data partitioning, racial and jurisdictional effects are apparently
also ranked lower in the hierarchy of influence over sentencing outcome than offense
type. The standardized regression coefficients provide tacit support for this contention.
For those models where offense types, defendant race, and jurisdictional factors are
significant predictors of the dependent variable, the impact of offense type consistently
outranks that of either defendant race or jurisdiction of sentencing.

Clearly, the exact ordering of the hierarchy depends heavily upon the specific
context. However, because of data limitations, this hierarchical pattern cannot be fully
investigated here. Yet, the suggestion of such a hierarchy has several implications for the
future of sentencing research. The possibility of a hierarchy of influential factors

uncovers a fundamental flaw and void in sentencing theory and research to this point.
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In terms of theoretical framework, the race and sentencing theories mentioned in
Chapter Two each capture a piece of the puzzle. Albonetti’s (1991) Bounded Rationality,
Kramer and Ulmer’s (1996) Substantive Rationality, and Steffensmeier ef al’s (1998)
Focal Concerns each identify individual, organizational, and environmental
characteristics as potential influences on judicial sentencing decisions. While these
authors apply their perspectives only to the sentencing judge, these frameworks are also
useful, in terms of federal senténcing, in explaining important decisions made by the US
Attorney and the Probation Officer. The focus of these perspectives is on the individual
court actor and how his or her interpretation of the various individual, organizational, and
process-related indicators impacts sentencing outcomes—particularly racially disparate
outcomes. Thus, while incorporating explanations from multiple levels, these theories
operate from a primarily individual-level perspective.

One limitation of these perspectives is their parochial orientation. They focus
almost exclusively on individual or local characteristics and individual interpretations of
them without taking into account larger areas of influence. Especially in terms of federal
sentencing, it is also important to account for multi-level influences since the Guidelines
and Mandatory Minimums are both imposed upon each of the widely varied sentencing
Districts by the federal government.

Additionally, the perceptions of the individual court actors, while important, are
not the only perspectives or factors that impact sentence outcomes. For example, in the
federal courts, the perspectives of the Appellate Judges and the Chief Judges at both the

Circuit and District level can impact sentencing outcomes via case assignment, the types
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of cases heard, and the types of appellate decisions meteli out. While such actors’
perceptions of offender attributes would not be as salient as those of the sentencing court
players, their perceptions of jurisdictional, environmental, and political demands would
be particularly relevant. For example, Appellate Judges’ perceptions of these factors can
influence the outcome of appellate decisions. Since the appellate court dictates to the
district courts how they may or may not sentence through reversals and upholding of
district decisions (Sutton, 1978), the perceptions of Appellate Judges can directly
influence the sentences imposed by the district sentencing judge.

Likewise, the actual rather than perceived environmental factors can also impact
sentencing outcomes directly through specific caseloads and case-types as well as
indirectly through the local case-processing strategies adapted to such needs. These
additional factors may also influence the degree of racial disparity found in sentencing
outcomes and, therefore, must be accounted for in theories of race and sentencing.

Dixon’s Organizational Context perspective does incorporate variations in
sentencing processing across courts. It holds that individual sentences meted out in any
given court are influenced by the political, social and organizational context of that court
(Dixon, 1995). The advantages to looking at the federal courts as organizational
networks rather than as “cookie-cutter” institutional sub-units are fourfold. First, this
perspective takes organizational variation into account. Second, it allows for
consideration of internal political processes—such as workgroup relations or player
constancy versus instability. Third, this approach takes into account that the distribution

of power and importance of issues may change over time in different ways by
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jurisdiction. Finally, this perspective allows for variation in vertical and horizontal
decentralizatién (Heydebrand and Seron, 1990).

A similar approach is the Processual Order or Social Worlds perspective. This
framework discourages static depictions of social organization by focusing on the
activities and interaction strategies of participants. The “social worlds” perspective views
micro and macro dom?ins of social structure as inherently linked because they mutually
compose and inﬂuenc;a one another. The resultant interaction processes and outcomes
maintain, develop and change the local institutional organization. Moreover, the relative
importance of each component varies with location, time and institution (Ulmer, 1997).
This perspective asserts that local ‘court communities’ contexts and workgroup case
processing norms are as important as externally imposed policies such as sentencing
guidelines (Ulmer and Kramer, 1998).

The Social Worlds perspective is particularly salient for investigations of
sentencing under guideline systems because it distinguishes between the formal and
vernacular properties of sentencing guidelines'* and notes that both are reciprocally
“embedded” in local court contextual factors (Ulmer and Kramer, 1998).
“Embeddedness” refers to the proposition that externally imposed policies, such as
specific laws or sentencing guidelines, will be followed to different degrees or in
different ways by jurisdiction. These differences will be based upon the interests,

ideologies, and discretion of local-level individual and organizational actors (Ulmer and

' Formal properties are codified and include guideline format, offense severity and prior record scales,
calculation and application rules, codified sentence enhancements, sentence ranges, and the amount of
court discretion permitted by statute. Vernacular properties, on the other hand, are the ways local court
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Kramer, 1998). Thus, in order to fully understand the impact of sentencing guidelines,
researchers need to examine how guidelines are “embedded” in local court contexts, and
how that “embeddedness” impacts guideline use in the case processing strategies of court
actors (Ulmer and Kramer, 1998).

Yet, while they are substantial improvements over single-level perspectives, both
the Organizational Context and Social Worlds perspectives are lacking in terms of
explaining the findings of the current research. Neither address the apparently stable
semi-gradational ordering of the same-level determinates of sentencing outcomes. In
other words, they do not address why some factors are consistently significant and strong
predictors regardless of contexts while others are consistently significant but not
consistently strong and still others are neither consistently significant nor consistently
strong.'®

Based upon the findings of this research, the semi-gradational, context-
dependence of influential factors is related both to the strength and the significance of
effect. Specifically, certain factors will retain strong and significant influence over the
sentencing outcome regardless of the context. At the same time, other factors are
consistently significant while their degree of influence varies by context. Yet, the

significance of still other factors is entirely context dependent with both their significance

actors and thetr ‘sponsoring agencies’ actually use and apply the sentencing guidelines on a daily basis
(Ulmer and Kramer, 1998).

143 Ulmer and Kramer (1998) allude to this aspect in their discussion of “embeddedness” but do not provide
a concrete rationale for why some specific factors—both legal and extralegal-—are consistently significant
across context while others are erratic in terms of effect. For example, their framework provides limited
guidance as to why effects of the same attribute would vary widely in the same jurisdiction for one type of,
for example. drug case than for another type of drug case.
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and explanatory strength varying widely with context. These patterns imply a hierarchy
or gradation of effects that is context dependent.

For example, in these analyses, the impact of the offense seriousness score
(XFOLSOR) is consistently strong and significant across the models. Conversely, the
influence of the enhancement of the offense seriousness score due to the application of
career criminal status (OFFENSEC) is consistently significant but not consistently strong.
Defendant status as an African-American, on the other hand, significantly lengthens
sentences for drug offenses but not for firearm offenses. Both theories and research of
race and sentencing, or sentencing in general, should therefore incorporate such
contextual variation in hierarchical influence.

Three factors, then, appear to be of main importance to sentencing—particularly
structured sentencing: Context, Hierarchy, and Gradation. Context consists of
horizontal dimensions comprised of multiple divisions of influence that occur at the same
level of analysis. In other words, Context refers to the differing factors from the same
level that are thought to influence the sentencing outcome which can be grouped into
divisions or spheres. For example, defendant characteristics comprise one contextual
dimension while individual decision-maker characteristics are another dimension.
Similarly, defendant characteristics and case processing factors are different spheres that
occur at the same level of analysis.

Hierarchy refers to the embeddedness and inter-relatedness of the included multi-
level influential factors and provides an operational framework for Contex:. This term

can be conceptualized as an inverted pyramid that moves from specific or individual to
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general or aggregate levels. The apex of this pyramid is the sentencing decision—being
the most speciﬁc point in the hierarchy. Each of the widening portions of the pyramid
represents the ever-widening spheres of influence on that decision. The specific case
characteristics comprise the narrowest point of the pyramid as the most specific level of
analysis. In turn, defendant characteristics comprise the second most specific level—
being a slightly more generalized level of case factors. These levels progress up the
hierarchical pyramid to decision-maker characteristics followed by court workgroup
interactions. Other hierarchical levels include court processing, local organizational
structure, local political environment, and specific jurisdiction—to name a few. Thus, as
the pyramid widens, it represents broader and broader spheres of influence—moving all
the way to the specific country of jurisdiction, for example, at its broadest point. This
hierarchy can also be visualized as funnel filled with contextual factors from which the
sentencing decision is extruded.

Hierarchy captures multi-dimensional factors and refers to the circumstances of
the sentencing decision rather than the particular case. As a result, it includes individual,
case, processual, and organizational factors that determine the circumstances in which a
sentencing decision is made. Thus, under this rubric, influential factors from different
levels of analysis are incorporated under the concept of Hierarchy. For example, court
processing, organizational structure, political environment, and jurisdictional

characteristics each comprises different contextual levels. In fact, any attribute theorized
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to influence the sentencing outcome—regardiess of level of analysis—is incorporated
into the concépt of Hierarchy *** |

The previous theories discussed above all are composed of varied permutations
and definitions of what is seen as hierarchy. Bounded Rationality and Substantive
Rationality incorporate multiple hierarchical factors—such as defendant characteristics,
court workload, or local politi;al climate—into a framework of judicial perception.
Likewise, Social Worlds encompasses both local and jurisdictional hierarchical factors—
such as courtroom workgroups and sentencing guidelines—into the framework of a
dynamic, constantly adapting and changing court system. Rather than placing artificial
theoretical constraints on what does or does not impact sentencing outcomes, the
currently proposed perspective seeks to eliminate such boundaries and incorporate as
many potentially influential contexts as possible. This is done in a deliberate effort to
capture an accurate, multi-dimensional picture of sentencing decision making rather than
the flat one or two-dimensional theoretical frameworks that have been previously used to
investigate sentencing outcomes.

Gradation applies an order to these contextual and hierarchical factors—some of

which depend upon the context and others of which do not. Importance of the factors

'*4An example of a sphere within a level of influence is Bureaucratic Control. Bureaucratic Control refers
to the impact of externally imposed criteria for conducting sentencing—an influence that would be
omnipresent. It entails, for example, the established means of guaranteeing a defendant’s rights, the
protocol of the courts, criminal laws, statutorily mandated procedures, and any formally structured means
of determining sentence such as sentencing guidelines and mandatory minima. These factors are common
to all the courts operating under the same venue—be it within a particular state, under federal jurisdiction
or within the US as a whole. The courts abide by them—or at least address them—because they are a part
of their enacting legislation, required by statute, or involve constitutional requirements. In other words, the
Courts have ro address these issues. Such factors are a constant, hard and fast influence over criminal
sentences. In fact, such Bureaucratic Control is always a determinate of the sentencing decision. Thus,
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will vary with the type of court examined. For example, judicial perceptions of the
defendant would be of lesser importance in federal courts where prosecutor or probation
officer perceptions wield great influence than they would be in a state court that still
utilized indeterminate sentencing and in which judges enjoy nearly unfettered and
unshared discretion. Thus, depending on the context, the content of the hierarchical
levels theorized to have influence will vary. As a result, context and hierarchy interact
with one another to produce a gradation of influential factors in terms of strength and
importance.

To put it more succinctly, criminal justice outcomes and the explanations for them
are products of horizontal and vertical dimensions. The main proposition is that these
horizontal and vertical factors interact with and affect each other to influence criminal
justice outcomes. In addition, the influence of the various dimensions is dynamic,
changing from situation to situation.

In this proposed Contextual-Hierarchical Gradation perspective, both micro and
macro-level influences interact with and affect one another to determine criminal
sanction. In addition, the influence of the various levels are fluid—changing with the
strength of each contextual factor. While some influences remain constant, under this
perspective, the sentencing outcomes are recognized as products of mutually influencing
factors. Only this model enables all of the above-mentioned influences and factors to be
taken into account. However, it also implies that non-recursive relationships may exist

between the factors from the various levels and spheres.

they will necessarily affect sentencing outcomes. This is a sphere of influence that occurs at the broadest
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Key to this perspective is the recognition that there are no testable, causal
propositions in the traditional sense. Given that court decisions are made by human
beings operating within or as a part of the various contextual hierarchical levels—each of
which can have differing impacts in different places at different times and under different
circumstances—there is no conventional “expected” sentencing outcome for specific
offense types or offeniger groups. That is not to say that there would be no expected
outcome, assuming tﬁat the various contextual hierarchical influences are taken into
account. However, establishment of such an expected outcome would require a degree of
knowledge and research that moves well beyond the current conveniional methods of
research and analysis. As a result, utilization of this perspective in terms of model design
requires strong theoretical justification for inclusion of any potentially influential factor.

If there are no testable assumptions, what is the utility of Contextual-Hierarchical
Gradation? Simply, identification, analysis of, and control for the aforementioned
dimensions can be used in two different ways. First, it can serve as a tool for
categorizing existing research and theories. Second, one can use it to develop new
models and theories for exploration. Such innovations will produce more accurate
depictions of reality as well as predictions of and explanations for sentencing outcomes.

Not an atheoretical perspective, Contextual-Hierarchical Gradation relies heavily
on theoretical justification for each factor included in the multi-level evaluation of the
sentencing decision. This perspective does not encourage or condone the “kitchen sink”

approach to analysis. Rather, it relies upon theory and past research from each of the

level of analysis.
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varied levels of analysis to demonstrate the relevance of each factor included in the multi-
level model. .Only those elements with strong theoretical and/or evidential support
should merit inclusion.

As in any investigation that attempts to comprehensively capture the factors
influencing any given outcome, infinite regress is a potential problem with the
Contextual-Hierarchical Gradation perspective. Clearly, in applications for developing
new theories and/or models, the researcher must rely heavily on previous research and
theories to justify inclusion of each proposed level and sphere. This requires careful
consideration of potentially influential factors and is the point where prior research from
each level and sphere is of paramount importance. Contextual-Hierarchical Gradation
builds upon previous single level or sphere findings and theory to produce more
comprehensive models. In other words, previous research findings are the building
blocks for this approach and its users would stand “on the shoulders of giants” as it were.
Thus, Contextual-Hierarchical Gradation builds upon the wealth of past research and
theory to combine the existing findings and integrate them into a single parsimonious
multi-level model

This Contextual-Hierarchical Gradation perspective has implications for future
sentencing research and methodology. Simply, the current means of modeling
sentencing decisions—namely single-level, recursive techniques utilizing a battery of
dummy variables—may greatly oversimplify the relationship between sentencing

outcomes and their influences. This oversimplification is threefold.
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First, the traditional approach to analysis of sentencing outcomes constrains the
sphere of poténtial influences to only a single level of analysis. While such unilevel
investigations are useful in identifying the particular factors of influence at that level and
may be convenient for statistical and methodological reasons, they do not accurately
reflect the reality of how sentencing decisions are reached. As indicated by the current
findings, a myriad of factors enters into and influences the sentencing decision. Given
the current advances in statistical software programs that can estimate multi-level models
and the fact that the purpose of social science research is to accurately reflect and predict
reality, there is no justification for the continued reliance on single-level models in
sentencing research. Instead, multi-level investigations that utilize and build upon the
single-level findings of previous research should be undertaken in order to provide a
more realistic picture of how sentencing decisions are produced. This strategy then
addresses the vertical element of Contextual-Hierarchal Gradation.'*’

The rationale behind this vertical strategy is multi-faceted. First, treating lower

level measures as independent of higher-level measures introduces non-random bias into

'** There are five single level alternatives (Kreft and De Leeuw, 1998; Heck and Thomas, 2000). First,
total or pooled regression refers to simply pooling data from different contexts and treating those contexts
as interchangeable. However, using this model assumes that no systematic influence of context is expected
on lower level outcomes. Second, aggregate regression—the use of contextual means in a regression rather
than individual scores—ignores within group variation, produces autocorrelation, and risks invoking the
ecological fallacy. Third, the contextual model—which includes both the individual score and the group
mean in the regression equation—produces multicollinearity problems and treats aggregate level factors as
if they were measured at individual level. This, in turn distorts the actual relationships between factors and
confounds both the individual-level and group-level effects—thereby making significance tests unreliable.
Fourth. the Cronbach model—which is the same as the contextual model except that it uses the deviation
score rather than the group mean score—addressed the collinearity issues but has the same problems with
significance tests as the contextual model. Finally, ANCOVA could be used but this approach assumes
equal slopes and cannot isolate the contextual sources of outcome differences. While there are difficulties
associated with using random coefficient models (Brame ef al., 1999), multi-level approaches are superior
to the aforementioned alternatives.
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the analysis (Heck and Thomas, 2000). In addition, it increases the probability of Type I
error because such an approach underestimates standard error. Superior to single-level
analytical alternatives, (Kreft and De Leeuw, 1998) multi-level techniques permit both
the slope and the intercept to vary randomly by context. Moreover, multi-level can
identify the specific contextual factors responsible for outcome differences while at the
same time using a single model and a more complex error term.

However, multi-level analyses will not address all of the shortcomings of the
traditional sentencing research approach. There are specific factors whose influences
cannot be captured adequately by a single variable. Specifically, the use of dummy
variables to estimate the impact of theoretically important attributes grossly
oversimplifies their relationships with both the sentencing outcome and other influential
factors by artificially constraining the effect of the other independent variables to be
identical for the various categories examined (Myers, 1985). As demonstrated by the
comparison of the race specific models of Chapter Seven to the models using dummy
variables to capture race in Chapter Six, such an artificial constraint distorts the actual
relationship between race and the sentencing outcome as well as that between race and
the other influential factors. Such variation would not necessarily be identified via

conventional interaction terms.*®

16 There are several reasons for this. First, one would first require a theoretical justification to expect an
interaction between the test attribute and other potentially influential factors in order to include such an
interaction term in one’s analysis. In other words, if one has no theoretical justification to expect an
interactive relationship between two factors, there would be no reason to include an interaction term
representing this relationship in the model. Second, inclusion of multiple traditional interaction terms in
one model would produce model estimation problems such as muiticollinearity—particularly if the test
variable is included in more than one of these terms. This multicollinearity may obscure the true
relationship between the interactive factors and how they interact to impact the dependent variable.
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The solution to this dilemma is partitioning the data into categories by the specific
attribute then conducting analyses on the partitioned data. Data partitioning has the
advantage of testing for differences between groups on all theoretically relevant factors.
In other words, if one theorizes that the impact of the potentially inﬂucntial factors varies
by the test factor, the only way to adequately test this proposition is via data partitioning.
To do otherwise grossly oversimplifies the actual relationship between both the
sentencing outcome and the attﬁbute of interest as well as between that attribute and
other potentially influential factors (Myers, 1985; Wooldredge, 1998).

In other words, one can think of partitioning as the reason why we separately
analyze different jurisdictions, police departments, et cetera when we are interested in
determining the differences between the two. Theoretically speaking, why should race or
gender be treated any differently? Do we really expect the effects for men and women or
different races, for example, to be identical? One need only to think of factors such as
perceived threat or income to see the inherent flaw in the traditional approach.

However, data partitioning is not a perfect solution. As demonstrated by the
current research, partitioning by multiple factors quickly results in insufficient case
numbers for analysis. Thus, the key to analysis under the Contextual-Hierarchical
Gradation perspective is the careful selection of only one or two attributes by which to
partition. This partitioning of data, used in combination with multi-level analysis would

theoretically produce much more accurate depictions of the determinates of sentencing
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outcomes because it would provide a fuller picture of how they differ by specific
attributes, while at the same time controlling for the influence of multi-level factors.

Thirdly and finally, prior and current analyses—this study included-——do not take
into account the potential for non-recursive or mutually dependent relationships between
the included factors (Berry, 1984; Greene, 2000: 656-659). This aspect may be
accounted for by more fully exploring the relationships between the included factors
thought to influence the sentencing outcome .

Zatz’s (1987) “waves” of sentencing research provide a useful framework in
which to couch the previous arguments. Just as research from the first and second
“waves” oversimplified the sentencing process by not using multivariate techniques or
accounting for potential indirect or interaction effects, current fourth “wave” structured
sentencing research oversimplifies the structured sentencing process by failing to
adequately account for multi-level and contextual factors as well as potentially recursive
relationships between those factors. Using Zatz’s terminology, this study simply calls for
a fifth “wave” (DeLone and Kautt, 1999) of sentencing research to emerge in which
sentencing research would evolve from simple single-level to multi-level analyses that
incorporate contextual factors and permit the estimation of mutually dependent
relationships between those factors.

It is important to note, however, that there are additional factors that cut across the
various contexts and hierarchical levels. Time, for example, is a factor that influences the
impact of each level and sphere—both directly and indirectly. Bureaucratic controls may

have greater influence in the earlier stages of a new policy than at later stages. Similarly,
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the influence of individual defendant factors such as gender or race may vary with the
time period under investigation. Likewise, the politically salient issues that influence
court decisions and drive policy changes from year to year. Clearly, the influence of time

must also be considered

i’ ' LIMITATIONS

In addition to the above-identified limitations inherent in the traditional approach
to senfencing research, there are some additional limitations to the current research.
Because the focus is on sentence severity, this investigation is unable to tap potential bias
or manipulation by police or other arresting authorities. Additionally, the data used
include only those cases prosecuted in federal court rather than all cases submitted for
prosecution. Moreover, the data are biased by the data submission practices of the
various Federal Districts. While the use of the hazard rate attempts to compensate for
these biases, as noted previously, it is a solution that is far from perfect.

In addition, the identity of the sentencing judge is not available for the cases—
thereby precluding control for the influence of such individual level factors over the
sentencing outcome. Furthermore, the large numbers used for some of these analyses
increase the risk of Type I error, making it easier to yield statistically significant results
than if a smaller sample size were used (Studenmund, 1992). Finally, several potentially

important intervening variables such as presence of a substantial assistance motion,
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offender employment or marital status, or quantity of drugs involved are not available in
this data and therefore their influence cannot be taken into account.**”

Additionally, the use of only a single year of sentencing data precludes
meaningful control for year-to-year variation. While it is stili unresolved as to whether
longitudinal designs are either necessary or superior to cross-sectional designs (Blumstein
et al., 1988b; Blumstein ef al., 1988a; Gottfredson and Hirschi, 1988), a longitudinal
design is believed to be best suited to the task at hand. However, given the yearly
inconsistency in USSC federal sentencing data, accounting for the influence of time
would require separate analysis of each yearly data set. This research is the first step in
such an endeavor.

Moreover, as reflected by previous research of both state (Eisenstein ef al., 1988;
Nardulli ez al., 1988, Eisenstein and Jacob, 1991; Dixon, 1995; Kramer and Ulmer, 1996)
and federal sentencing (Heydebrand and Seron, 1990; Kirsch, 1995), environmental and
contextual factors have significant impact over sentencing outcomes. This study, while
controlling for district and circuit with dummy variables as well as conducting a separate
single circuit, district-level analysis, does not adequately take advantage of the multi-
level vdata available in other data sets. Ideally, these data would be used together in a
multi-level model to estimate the multi-level influences on federal sentencing and to

determine how such influences may change between the Guidelines and the Mandatory

Minimums. Such an approach is superior to either using dummy variable (Myers, 1985)

'’ The only USSC data in which these variables are present is the 1991 Mandatory Minimum statutes data
set. Unfortunately, this data purposefully over-sampled Mandatory Minimums cases and contains mainly
cases falling under Mandatory Minimums.
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or partitioning the circuits and districts into separate subsets for analysis (Bryk and
Raudenbush, 1992) because former increases the likelihood of both Type I and Type I
errors while the latter overestimates the variation between the different sites. In addition,
multi-level techniques allow for the introduction of several multi-level variables into the
model.

Another major difficulty presented by the current rese;lrch strategy is insufficient
sample size for analysis when the data are partitioned by more than one variable. This
was particularly a problem when the data were partitioned both by Circuit and statute.
The use of a multi-level technique such as hierarchical linear modeling (HLM) would
potentially solve this problem by eliminating the need to partition by certain factors. This
elimination of certain data partitions is possible because multi-level techniques introduces
a separate “sub-equation” into the model for each effect level estimated (Bryk and
Raudenbush, 1992). While this approach requires additional data gathered at each level
introduced, such an addition would serve to strengthen the explanatory power of the
model.

In the current case, the proposed multi-level model would contain three levels:
case, district and circuit. This approach, as suggested by the Contextual Hierarchical
Bureaucratic Control perspective, would still‘ require partitioning by defendant race and
specific statute. Clearly, modeling the effects of the Guidelines and the Mandatory
Minimums with multi-level factors through a multi-level technique is an area for further
exploration. The above-proposed strategy, however, assumes the relationships between

the influential factors are recursive in nature—an assumption that is not necessarily
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justified. Thus, the possibility of non-recursive relationships should also be explored in
future analyseé (Berry, 1984).

In addition, because the USSC built the Guideline sentence ranges around the
existing Mandatory Minimums, some argue that the two are inextricably tied and
inseparable. However, this argument holds true only for offenses that involve a
Mandatory Minimum. For emple, the Guideline ranges for drug trafficking were based
upon the Mandatory Minimums in place for drug trafficking. However, for offenses that
do not incur a Mandatory Minimum, there was no Mandatory Minimum upon which the
USSC could base sentence ranges. Rather, as previously discussed, the USSC used prior
sentencing practices and estimates of offense severity to devise these ranges. Therefore,
the Guidelines and Mandatory Minimums are not inextricably tied for all federal cases.

For those offenses where the two are “inseparable”—such as drug trafficking—
this research still posits a solution. By separately analyzing the Mandatory Minimum
offenses that are used most often—regardless of whether the Mandatory Minimum is
actually invoked'**—the impact of the Mandatory Minimums on Guideline sentencing is
effectively neutralized because such offenses are categorized as Mandatory Minimums.
Such a categorization is justified because, as is argued, the Mandatory Minimums drove
the construction of the Guideline ranges for such offenses.

Finally, because this research is restricted to the analysis of pre-existing data, it is

precluded from qualitatively evaluating the policies, politics and practices of each circuit

'“* Drug possession cases are a good example of this. If for example, an offender does not possess enough
of a given controlled substance to invoke the Mandatory Minimum, he or she will still suffer a comparable
sentence because the Guidelines and Mandatory Minimums are linked for that offense
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and district court analyzed. Future federal sentencing research should endeavor to
incorporate site visits into their designs. This would permit the capture of the political
climate and culture existing at various federal sentencing locales—features that escape
quantification in existing data sets. Such visits would permit qualitative identification
and evaluation of additional intangible factors that may affect federal sentencing
outcomes. Thus, site visits and qualitative analysis of the contextual factors of the Courts

is another area for future research.

CONCLUSIONS

This research has attempted to answer a “simple” question. That is: Are the
Mandatory Minimums or the Guidelines the main source of the existing racial disparity in
federal sentencing? The current analyses reveal that racial disparity in federal sentencing
is significantly tied to drug offenses. Most specifically, cases involving 21 USC § 841—
the illegal manufacture and distribution of controlled substances—AMandatory Minimum
offenses have racially disparate sentencing outcomes. In fact, this was the only drug
offense statute found to have disparate sentencing outcomes by defendant race. Yet,
these same analyses also reveal that none of the Mandatory Minimums for drug offenses
involving crack cocaine are responsible for the existing racial disparity. Rather, the
sentence disparity produced by conviction of a drug offense involving crack cocaine fell
under statutes that were not Mandatory Minimums. This finding, in effect, demonstrates
that the two forms of disparity are unrelated.

These results indicate that the answer to the question posed by this study is

contrary to expectation, extremely complex, and somewhat of a paradox. Based upon the
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findings of Chapter Six, only one Mandatory Minimum—that concerning drug
manufacture and distribution—displays disparate sentencing outcomes by race while no
other statutes demonstrate direct racial effects for either incarceration or sentence length.
Yet, as demonstrated by the findings presented in Chapter Seven, race operates indirectly
to varying degrees in all the models estimated. The differences in influences by race are
strongest for the same aforementioned single Mandatory Minimum offense model and
several of the “other” offense models representing the Guidelines. Thus, it is clear that
the Guidelines produce much of the existing racial disparity—albeit indirectly. However,
the main source of the existing racial disparity appears to be drug crimes rather than
either the Mandatory Minimums or the Guidelines.

Yet, the relevant findings of the current research move beyond the research
question and even beyond federal sentencing. Further investigations of the above
relationships using data partitioning by race revealed wide variation in the significant
predictors of sentencing outcomes between blacks and whites. Moreover, additional
analyses of the data partitioned by Circuit revealed that the racial effects uncovered in the
original models disappeared for sentencing outcomes of the Ninth Circuit. These
differences effectively demonstrated that the influence of many factors is highly context
dependent. Yet, the influence of every factor did not appear to be context dependent.
Rather, there appeared to be a hierarchy of influences—some of which were highly
context dependent and others that were not. In addition, the differential findings by

Circuit partitioning also implied that multiple levels of influences are involved in federal

sentencing decisions.
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Related to this, another important, perhaps obvious, finding is the observation that
the Mandatory Minimums and the Guidelines are sentencing interventions that occur at
different levels of analysis. The Guidelines are global—applying to all cases sentenced
in federal coﬁrt——while the Mandatory Minimums are statute specific, applicable only in
cases where that particular statute is charged. Thus, identifying the effect of the
Mandatory Minimums requires only the partitioning and analysis of data by the specific
Mandatory Minimum statutes while such a strategy would not work to investigate the
impact of the Guidelines.

The above observations led to the proposal of a Contextual-Hierarchical
Gradation theoretical framework as well as the recognition that multi-level rather than
single level research and analyses must be undertaken if an accurate portrayal of federal
sentencing is to be achieved. The use of multiple-levels of analysis would not be limited
to two or three levels but instead would include as many levels as theoretically believed
to have impact and for which data are available. In addition, because of the fuller picture
provided by such a strategy, future research should consider using a partitioning approach
rather than dummy variables to capture specific categorical attributes considered to be
especially influential or interesting. Used in conjunction with one another, the two
strategies would provide a multi-dimensional portrait of the sentencing decision rather
than the flat, single or two-dimensional picture provided by traditional sentencing
research strategies. Such changes in the strategy of sentencing research would signal the

ushering in of—to use Zatz’s (1987) terminology—a fifth “wave” of sentencing research.
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Clearly, sentencing research has reached a turning point. The various strategies of
structured sentencing can be applied concurrently—like the Mandatory Minimums and
Guidelines—yet may also occur at different levels of analysis. Meaningful evaluation of
the effects of these strategies on sentencing under systems that utilize them requires that
future sentencing research abandon the exclusive single-level approach in favor of a
multi-level strategy. The varied degrees of contextual dependence demonstrated by
several legal and extralegal factors commonly assumed to influence the sentencing
decision uncovered here further accentuate the need to move toward multi-level models
of sentencing outcomes.

In previous years, problems with invoking the ecological fallacy precluded multi-
level analysis. However, with the wide availability of several statistical sofiware
packages capable of producing and analyzing multi-level models, there is no longer a
methodological justification for not taking the influence of contextual factors from
several different levels of analysis into account in the same empirical investigation. In
fact, the movement appears to be underway in other areas of criminal justice research.
Multi-level modeling has been used to estimate how the impact of family, school, and
peers on delinquency varies with age (Jang, 1999) as well as the influence of individual,
institutional, and community factors on school disorder (Welsh ez al., 1999). It could
also easily be used in studies of distance-decay where there has been recent debate over
ecological fallacy problems in using aggregate data to predict individual behavior.
Clearly, for the benefit of sentencing and criminal justice research as a whole, the call to

enter into a fifth “wave” of sentencing research should be heeded.
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